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JOINT APPENDIX 
[87] 
[Received July 1, 1957] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 


In re Applications of 


FRONTIER BROADCASTING COMPANY 
Alliance, Nebraska 


WESTERN NEBRASKA TELEVISION, 
INCORPORATED 
*Alliance, Nebraska 


For Construction Permits for New 
Television Broadcast Stations 


— ~~ 


DOCKET NO. 12047 | 
File No. BPCT-2194. 


DOCKET NO. 12048 — 
File No. BPCT-2205. 


MOTION OF FRONTIER BROADCASTING COMPANY 
| TO ENLARGE ISSUES , 


Frontier Broadcasting Company (Frontier) files herewith, by its 
attorneys, its Motion to enlarge the issues in the above-entitled pro- 
ceeding: . . 

* * * * 

Additional Issues Requested , 

2. Frontier requests that the issues be enlarged by the addition 

of the following issues: 7 
a. To determine whether Western Nebraska Television, 

Incorporated (Western) has, in the sale or attempted sale of 

its securities, violated any provisions of the Securities Act of 

1933; as amended. | 

b. "To determine whether Western has made untrue or 
misleading statements to the public concerning its application 
before the Commission or its proposed station, in an effort to 

sell its securities. | 3 

c. "To determine whether Western has, in the sale or 
attempted sale of its securities, violated any provisions of 

the Blue Sky Laws of Nebraska, Colorado, or Wyoming. : 


[87] 2 
d. “To determine in the light of the evidence adduced 
pursuant to the foregoing issues whether Western is finan- 
cially or otherwise qualified to construct, own and operate 
the proposed television broadcast station." 


[89] 
ok oe x bs 
6. Frontier asserts the following, on information and belief: 

a. Western has sold its securities and has offered to sell 
them, by use of a prospectus, as defined in the Securities Act, and other- 
wise, without having filed any statement with the SEC and without any 
registration statement being in effect. 


[90] 

b. Western has made use of the mails or of interstate agen- 
cies of transportation or communication in connection with its sale of, 
and offers to sell, securities. 

c. Western and its principals have therefore committed un- 
lawful acts within the meaning of Section 5 of the Securities Act. 

7. In support of the assertion that the mails have been used by 
Western, Frontier relies in part upon an advertisement by Western on 
page 12 of the Scottsbluff, Nebraska, Daily Star-Herald for January 27, 
1957. That advertisement includes, among other things, the following 
text: 

"BUY TV STOCK NOW! 

"Questions & Answers Concerning Stock 


"Question: How can stock be bought? 


"Answer: If you are interested in buying stock in 
: WESTERN NEBRASKA TELEVISION: 


(1) You can send your check in the amount of 
shares you want, and necessary papers will be 
sent you by mail. (2) You can call or write KOLT 
andasalesman will call on you. . . ." (under- 
lining added) 


* 
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9. The "Offering Circular" attached hereto states, m page 1, that 
Western is claiming that its stock issue is exempt from registration under the 
Securities Act, although it does not state what specific exemption is 
claimed. Frontier submits that no such exemption is available to Western, 
and that, in fact, the only exemption which might possibly be claimed by 
Western is that set forth in Section 3(a)(11) of the Securities Act, which 
provides, in essence, that the registration and prospectus ti Lacie 
of the Securities Act do not apply to: 

“Any security which is a part of anissue offered and sold 
only to persons resident within a single State or Territory, where 
the issuer of such security is a person resident and doing busi- 
ness within or, if a corporation, incorporated by and doing busi- 
ness within, such State or Territory." (15 U.S.C. Wielaned) ) 
(emphasis supplied) 

But Western has not offered and sold stock only to persons resident within 
a single state. On the contrary, as its application shows, its stockholders 
and subscribers include residents of several states (Nebraska , Wyoming, 
Colorado, Delaware and Texas), and Frontier states, on information and 
belief, that Western has, by means of newspaper advertisements, offered 
its stock for sale to all residents within a 75 mile radius of its proposed 
transmitter site, which area includes portions of Colorado and Wyoming, 
as well as Nebraska. Accordingly, Western cannot avail itself of the 


"intrastate" exemption. 
me * 


[93] 
13. At page 7 of the attached Circular, the following statements 
concerning litigation are made: 

"The corporation is not engaged in litigation and has no 
knowledge of any legal actions to be brought against it. There 
are no judgments againstit. The corporatin has, however, made 
application to the Federal Communications Commission for a 
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construction permit and it is at least conceivable that litigation 
might ensue as an outgrowth of this application, although this 
prospect is unlikely." 
No mention is made of the fact that, as the Commission's records show 
and as Western must have known, Frontierhad filed an application for 


Channel 13 in Alliance (the channel here in question) on August 29, 1956, 


more than two and one-half months prior to the date of the Circular and 
almost a month before Western itself filed its application for that channel. 
Public notice of the acceptence. of the Frontier application for filing was 
given on September 4, 1956, more than two months before the date of the 
Circular. It is, of course, obvious that the existence of an earlier filed 
application for the same channel made the probabilities of a hearing much 
greater than "unlikely." | 


3K ca 


[94] 
15. The second untrue representation relates to the coverage of 
the proposed station. At page 4 of the Circular, the following statements 
are made: 


[95] 

"The corporation has retained John B. Hefflefinger, a 
radio and television consulting engineer of Kansas City, 
Missouri. His best advice is that the essential service cover- 
age contours will extend 50 to 60 airline miles in all directions 
from Angora. Good reception will be certain in the essential 

' service area. In addition, Mr. Hefflefinger. estimates that 

' fringe area reception will be possible to a distance of 10 to 20 
miles beyond the essential service contours. Therefore, the 
estimated coverage area, including the fringe reception area, 
would extend approximately 75 miles in all directions from 
Angora." 
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In newspaper advertisements, including that cited above at paragraph 1, 
a 75 mile radius of signal reception is portrayed, without qualifying state- 
ments. But, in fact, even the statements quoted above are clearly not 
accurate. 

16. "Essential service coverage contours” is not, of course, a 
meaningful term in the Commission's lexicon. But reference to the 
engineering exhibits attached to the Westernapplicationwill show that this 
term has been used by Western in setting forth its Grade A and Grade B 
contours. According to the Western engineering exhibits to its application, 
its Grade A contour will extend for between 28.0 and 38.3 miles, and its 
Grade B contour for between 47.0 and 56.0 miles from its proposed trans- 
mitter site at Angora. 7 

17. Itis not, therefore, accurate to state that the "essential" 
contours will extend 50 to 60 miles in all directions. It is even less 
accurate to state that within those contours "good reception will be cer- 
tain."" First, the outer limit of the B contour is estimated to have a sig- 
nal intensity such that a quality of service acceptable to the median ob- 
server is expected to be available for at least 90% of the time at the best 
50% of receiver locations. This is by no means a certainty of good recep- 
tion. Second, as the Commission has consistently stated, the propagation 
charts on the basis of which the contours are computed are not designed 
to provide accurate results in any specific situation: | 

"The received field intensities of television signals vary 
greatly from location to location, and with time, that any pre- 
diction of service from these average curves for a specific 

station is expected to deviate appreciably from the | 


[96] 
actual service. .... The assignment Rules and Standards 
- - cannot be construed as guarantees of service but rather 
as yardsticks based upon the best available data." (Sixth Report 
and Order, para. 88) 
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Frontier submits that in view of these facts, which are or ought to be 
known to Western, the guarantee of service set forth in its Circular is 
misleading. 

18. Moreover, the use of an "estimated coverage area," including 
the "fringe reception area" of approximately 75 miles in all directions, is, 
as the Commission will recognize, completely unjustified by the facts, 
particularly when newspaper advertisements offering stock for sale claim 
a 75 mile radius area, an estimate not even qualified by any statements 
that part of this is an area of fringe service. The Commission will recog- 
nize that no real estimate of "fringe service” can be made beforea station 
commences operation, and that fringe service should not be estimated in 
any case as extending more than 10 miles beyond the Grade B contour. 

But here, with its 75 mile estimate, Western is attempting to sell its stock 
on the basis of an estimate of fringe service ranging from 19 to 28 miles 
beyond its Grade B contour. Further, much of the terrain inthe area, and 
particularly the fringe area, is mountainous, making for many shielded 
areas in which the likelihood of reception is even far less. Thus the esti- 


mates of service are so unreliable as to be misleading. 
* * * ok 


[97] 
Violations of Blue Sky Laws 

20. In addition to the violations of the Securities Act, noted above, 
Frontier is advised that Western is now and has been offering for sale and 
has sold its stock in violation of the Blue Sky Laws of Wyoming, Colorado 
and Nebraska, and perhaps of other states. As noted above, Western has 
placed or caused to be placed in newspapers advertisements claiming that 
the service area of its proposed station would be defined by a radius of 75 
miles from its proposed transmitter site, an area including portions of 
Nebraska, Colorado and Wyoming, and has indicated by those advertise- 
ments that stock was offered for sale to persons residing within that area. 
As an additional example, the 75 mile radius map was set forth, together 
with accompanying text, on page 2 of the Sidney Telegraph, Sidney, 


£ 4 


+ 
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Bo Nebraska, for December 17,1956. Although the map and text are not 
identified as a paid advertisement, it is clear that they appeared in the 
newspaper with the agreement ‘and at the instance of Western or its prin- 
cipals. The accompanying text is as follows: 
"The coverage for the proposed 102 thousand watt TV 

station on channel 13 applied for by Western Nebraska Tele- 

vision, Incorporated with transmitter located on Angora Hill. 

The area to be served is shown here on the basis of signal re- 


ception in a 75 mile radius although company officers say the 
signal will exceed that distance. The TV firm is now selling 


common stock to the public in the coverage area. . ." (emphasis 
supplied) ! 


21. Frontier has already pointed out that the 75 mile claim is com- 
pletely unreliable; the even more unreliable claim set forth above, which 
obviously repeats similar claims made generally, is clearly untrue. The 
effect of the claim has, moreover, been that residents of towns in 
Wyoming and Colorado within 75 miles of the proposed site have purchased 
or subscribed to shares. As the application shows, residents of Julesburg, 
Colorado, and 
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Veteran and Torrington, Wyoming, all towns shown on the Western ad- 
vertising maps as within its claimed service area, have purchased or 
subscribed to shares. It is clear, therefore, that Western has not only 
publicly offered to sell shares in portions of Wyoming and Colorado, as 
well as Nebraska, but has actually sold shares in all three states. But 
Western has made no attempt to comply with the registration require- 
ments of the Colorado and Wyoming laws. 

3 * ; * *x 

24. * * * Frontier can state on information and belief that 
representatives of Western have, in their efforts to sell stock to the public, 
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represented that if any person buys shares and later finds he does not 
receive good service from the station, Western will take over his shares 
and refund his purchase price. Since the service area of the proposed 
station cannot be established in advance, if Western really intends to live 
up to this promise, which is set forth in neither the Circular nor in any 
documents available to Frontier, Western's financial qualifications are 


rendered even more doubtful than they are now. 
* * * 


[100] 
OFFERING CIRCULAR 


WESTERN NEBRASKA TELEVISION INCORPORATED 
ALLIANCE, NEBRASKA 


6,000 Shares Common Stock 
Sale Price $50.00 Per Share 
(Par Value $50.000 Per Share) 


THESE SECURITIES ARE OFFERED PURSUANT TO AN EXEMPTION 
FROM REGISTRATION WITH THE SECURITIES AND EXCHANGE COMMISSION. 
THE COMMISSION DOES NOT PASS UPON THE MERITS OF ANY SECURITIES 
NOR DOES IT PASS UPON THE ACCURACY OR COMPLETENESS OF ANY OF- 
FERING CIRCULAR OR OTHER SELLING LITERATURE. 


THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED 
BY THE BUREAU OF SECURITIES, STATE OF NEBRASKA. 

THE ISSUER HAS REGISTERED THE SECURITIES BY FILING CERTAIN 
INFORMATION WITH THE BUREAU OF SECURITIES. THE BUREAU DOES NOT 
PASS UPON THE MERITS, WORTH OR VALUE OF ANY SECURITIES REGISTERED 
WITH IT. 


Underwritings Net Cash 
Price To Discounts and Proceeds to 
Public Commissions The Company 


Per Share $ 50. 00 None $ 50. 00 
Total 300, 000. 00 None 300, 000. 00 


No dealer, salesman, or any person has been authorized to give 


any information or to make any representations other than those con- 


tained in this offering circular and, if given or made, such information 
or representation must not be relied upon as having been authorized. 
The date of this offering is Nov. 15, 1956. 
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STATEMENT OF THE PRESIDENT | 
This is a complete statement of the actual progress of this cor- 
poration to date and a summary of its future plans. You will note an 
intention by the corporation to make a substantial investment in the 
future of Western Nebraska. Panhandle residents have indicated to us 
that the need for quality TV is sufficient to warrant individual invest- 
ments in such an enterprise; with that fact in mind, the corporation's 
offering circular is submitted. : 
L. L. HILLIARD, President. 


WESTERN NEBRASKA TELEVISION 
INCORPORATED ! 


November 15, 1956 


[102] 
GENERAL INFORMATION 

1. Western Nebraska Television Incorporated was incorporated 
in September, 1956, under the laws of Nebraska with authorized capital 
of $300, 000 consisting of 6, 000 shares of common stock at $50 per share. 
Four hundred shares were either issued or subscribed at the time of in- 
corporation. There is a paid in capital of $4000.00. At this writing no 
other shares have been offered, paid for, or subscribed. 

2. The principal place of business of the corporation is at 1100 
West Tenth Street, Alliance, Nebraska. However if a television station 
is erected, the corporation anticipates placement of the corporation's 
primary broadcasting facilities near Angora, Nebraska, with studios 
and business offices in both Alliance and Scottsbluff, Nebraska. 


DESCRIPTION OF BUSINESS | 
1. This is a new corporation with no history to report. It is 
organized to construct and operate a television station designed to pro- 
vide quality television reception to most of the panhandle of Western 
Nebraska. An application has been filed with the Federal Communications 
Commission for a construction permit for the use of Channel 13 which is 
presently allocated to Alliance by that Commission. If the application is 
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[99] 
represented that if any person buys shares and later finds he does not 
receive good service from the station, Western will take over his shares 
and refund his purchase price. Since the service area of the proposed 
station cannot be established in advance, if Western really intends to live 
up to this promise, which is set forth in neither the Circular nor in any 
documents available to Frontier, Western's financial qualifications are 


rendered even more doubtful than they are now. 
3k aK * * 


[100] 
OFFERING CIRCULAR 


WESTERN NEBRASKA TELEVISION INCORPORATED 
ALLIANCE, NEBRASKA 


6,000 Shares Common Stock 
Sale Price $50.00 Per Share 
(Par Value $50.000 Per Share) 


THESE SECURITIES ARE OFFERED PURSUANT TO AN EXEMPTION 
FROM REGISTRATION WITH THE SECURITIES AND EXCHANGE COMMISSION. 
THE COMMISSION DOES NOT PASS UPON THE MERITS OF ANY SECURITIES 
NOR DOES IT PASS UPON THE ACCURACY OR COMPLETENESS OF ANY OF- 
FERING CIRCULAR OR OTHER SELLING LITERATURE. 


THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED 
BY THE BUREAU OF SECURITIES, STATE OF NEBRASKA, 


THE ISSUER HAS REGISTERED THE SECURITIES BY FILING CERTAIN 
INFORMATION WITH THE BUREAU OF SECURITIES. THE BUREAU DOES NOT 
PASS UPON THE MERITS, WORTH OR VALUE OF ANY SECURITIES REGISTERED 
WITH IT. 


Underwritings Net Cash 
Price To Discounts and Proceeds to 
Public Commissions The Company 
Per Share $ 50. 00 None $ 50. 00 
Total 300, 000. 00 None 300, 000. 00 


No dealer, salesman, or any person has been authorized to give 
any information or to make any representations other than those con- 
tained in this offering circular and, if given or made, such information 
or representation must not be relied upon as having been authorized. 
The date of this offering is Nov. 15, 1956. 








9 
[101] 
STATEMENT OF THE PRESIDENT 
This is a complete statement of the actual progress of this cor- 


[102] 


poration to date and a summary of its future plans. You will note an 
intention by the corporation to make a substantial investment in the 
future of Western Nebraska. Panhandle residents have indicated to us 
that the need for quality TV is sufficient to warrant individual invest- 
ments in such an enterprise; with that fact in mind, the corporation's 
offering circular is submitted. | 

L. L. HILLIARD, President. 


WESTERN NEBRASKA TELEV ISION 
INCORPORATED 


November 15, 1956 


[102] 
GENERAL INFORMATION | 

1. Western Nebraska Television Incorporated was incorporated 
in September, 1956, under the laws of Nebraska with authorized capital 
of $300, 000 consisting of 6, 000 shares of common stock at $50 per share. 
Four hundred shares were either issued or subscribed at the time of in- 
corporation. There is a paid in capital of $4000.00. At this writing no 
other shares have been offered, paid for, or subscribed. , 

2. The principal place of business of the corporation is at 1100 
West Tenth Street, Alliance, Nebraska. However if a television station 
is erected, the corporation anticipates placement of the corporation's 
primary broadcasting facilities near Angora, Nebraska,. with studios 
and business offices in both Alliance and Scottsbluff, Nebraska. 


DESCRIPTION OF BUSINESS 
1. This is a new corporation with no history to report. It is 
organized to construct and operate a television station designed to pro- 
vide quality television reception to most of the panhandle of Western 
Nebraska. An application has been filed with the Federal Communications 
Commission for a construction permit for the use of Channel 13 which is 
presently allocated to Alliance by that Commission. If the application is 
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granted, the corporation is not bound to the commission to construct 
such a station. Whether or not the station is erected depends primarily 
on these two important factors: 

(a) An affiliation with one of the major television networks. 
Without such an affiliation the corporation is certain it could not go for- 
ward since the network programming and financial assistance are in- 
dispensable. No official commitment by any of the networks has been 
made, nor is a network contract possible prior to receipt by a station 
of a construction permit. However, officials of the corporation have 
been given encouragement by one of the networks contacted. The net- 
works have in recent months shown a tendency to affiliate with stations 
serving the size market this corporation contemplates serving. 

(b) Sale of stock to the public. The cost of purchasing and 
erecting the equipment and buildings which are necessary for such a 
station is estimated to be between 250 and 300 thousand dollars, depend- 
ing on the type and extent of equipment purchased initially. One major 
equipment supplier has offered attractive credit arrangements. 

2. This corporation was formed through the joint auspices of the 

owners and management of Radio Stations KOLT of Scottsbluff and KCOW 
of Alliance. Both stations are at present the primary stockholders in 


the corporation. Both radio stations have 


[103 ] 

had extensive experience in the broadcasting field. Their knowledge of 
broadcasting and their familiarity with the listening and advertising pub- 
lic in Western Nebraska will be advantageous to a television station, 
once constructed. Each station contemplates some interchange of its’ 
facilities and personnel with the television station, thus reducing con- 
struction and operating costs. 

3. The incorporators detect a need in Western Nebraska for 
quality television produced for and by Western Nebraskans. They reason 
that such a "home owned" venture which must rely on Western Nebraska 
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viewers and advertisers for most of its livelihood would be more sensi- 
tive and, therefore, more responsive to the needs and desires of this 
far-flung community. : 

4. The corporation does not present its stock issue as a "get 
rich quick" scheme. Rather, it asserts that it intends to enter a highly 
competitive and expensive business which is first of all a community 
service in information and entertainment. A number of like ventures 
have failed in recent years, but, for the most part, television stations 
have been successful. Certainly, in its first years, the prospect for a 
substantial annual return on this stock is remote. However, as.a long 
range proposition, the corporation has reasonable prospects for the 
success of this issue as a growth stock. 


TECHNICAL DATA 7 
1. The corporation has retained John B. Hefflefinger, a radio 
and television consulting engineer of Kansas City, Missouri. His best 
advice is that the essential service coverage contours will extend 50 to 
60 airline miles in all directions from Angora. Good reception will be 
certain in the essential service area. In addition, Mr. Heffelfinger esti- 
mates that fringe area reception will be possible to a distance of 10 to 
20 miles beyond the essential service contours. Therefore, the esti- 
mated coverage area, including the fringe reception area, would extend 
approximately 75 airline miles in all directions from Angora. This 
coverage assumes the use of a 1OKW transmitter, a 500 ft. tower and 
a 12-bay antenna. Effective radiated power would be in excess of 100, 000 
watts. The essential coverage area would include many Panhandle com- 
munities, including Alliance, Scottsbluff, Hemingford, Gering, Mitchell 
and Sidney, plus many of the other North Platte Vatley towns, and much 
of the farming and ranching area throughout the Panhandle. Al estimated 
coverage areas are based on competent engineers advice. Exact coverage 
contour can only be determined after the station is in operation. 
2. As an approximation, more than 100, 000 viewers would be 

blanketed by the anticipated signal. | 
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3. Initially, the station would be on the air only in the late after- 
noon and early evening hours. This schedule would be 


[104] 
broadened as it becomes economically possible. It is planned, and this 
assumes a network affiliation, to present the filmed network shows (ap- 
proximately 70% of the present network programming) concurrently with 
their presentation in the metropolitan areas. "Live" shows of local in- 
terest would emanate from studios in both Scottsbluff and Alliance. 
Nothing in the corporation's initial plans includes either color TV or 
direct connection with coaxial cables, ‘since the cost of micro-wave 
installations is prohibitive at the outset. Perhaps at a later date these 
additional features can be added. The proposed call letters of the station 
are KWNT. 


DESCRIPTION OF PROPERTY 
At present, no property is owned by the corporation. It has an 
option to purchase a 10 to 15 acre site near Angora for the erection of 
the primary broadcasting facilities. Should the corporation proceed, it 
will purchase that real estate and the television equipment mentioned 
earlier. Joint use of the facilities of the two sponsoring radio stations 
reduces the necessity for a substantial real estate investment. 


SECURITIES BEING ISSUED 
1. The corporation proposes to issue and sell through its own 


agents to any interested person in Nebraska not more than 6, 000 shares 


of its common stock. It will issue only common stock and does not con- 
template a bond issue of any kind. 

2. All shares are, of course, voting shares and have as their 
only restriction a provisio found in the Articles of Incorporation that the 
owner of the corporation's stock who intends to sell must first offer it 
back to the corporation at a price equivalent to any firm sale price 
offer the owner may have had. If the corporation does not exercise its 
option to purchase at that price, the owner may sell elsewhere. 
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MANAGEMENT : 

The Articles of Incorporation provide for a Board of Directors 
composed of not less than three nor more than five stockholders. At 
present, and until the annual meeting of the stockholders, February 11, 
1957, there are five directors, who are: | 


L. L. HILLIARD, Scottsbluff, Nebraska 
President; owner-manager of Radio Station KOLT 


GENE ACKERLEY, Alliance, Nebraska 
Vice-President; general manager of Radio Station KCOW 
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WALTER R. METZ, Alliance, Nebraska 
Secretary-Treasurer; director of Sandhills 
Broadcasting Company, lawyer. 


J. WHARTON COVER, Alliance, Nebraska 
Director; President Sandhills Broadcasting Company; 
President Cover-Jones Motor Company 


T. C. GREGORY, Alliance, Nebraska 
Director; Vice-President Sandhills Broadcasting 
Company; general insurance. 


The board will, in all probability appoint a manager of the pro- 
posed station to be the general administrative officer. Both Mr. Hilliard 
and Mr. Ackerley compose an executive committee of the Board. A 
continuation of this arrangement will give the corporation the full bene- 
fit of their many years of broadcasting experience. At present, at least, 
no remuneration other than out of pocket expense is anticipated for the 
directors. ) 

PLAN OF DISTRIBUTION | 

The present officers of the corporation will sell the offered 
shares to the general public who are residents of Nebraska. No dis- 
counts will be allowed, no commission will be paid. Should the venture 
be dropped prior to actually constructing a television station, the sums 
received from the sale of stock shall be returned to the stockholders 
less each stockholder's proportionate share of expenses incurred to 
that date, including the expense of dissolution. 
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EXPENSES TO DATE 


State taxes -------------- $ 471.00 
Printing and engraving - - -------- 73.40 
Legal and accounting -----*----- 1000. 00 
Engineering - - -.-----+-+---+-2- 1053.96 
Miscellaneous - ----+-+-----+e-+-- 197.00 


LEGAL OPINION 
In the opinion of the corporation's counsel, Stubbs & Metz of 
Alliance, Nebraska, (Mr. Metz being one of the directors of the cor- 
poration) the 6, 000 shares of the corporation's common stock being 
offered for sale are valid securities and their offering has been atten- 
ded by the necessary corporate proceedings. 
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LITIGATION 

The corporation is not engaged in litigation and has no knowledge 
of any legal actions to be brought against it. There are no judgments 
against it. The corporation has, however, made application to the 
Federal Communications Commission for a construction permit and it 
is at least conceivable that litigation might ensue as an outgrowth of 
this application, although this prospect is unlikely. 


OPTIONS, WARRANTS, RIGHTS 
No options of any nature exist with respect to this stock issue. 
It is anticipated that the two sponsoring stations will receive stock to 
reimburse them for expense incurred and service rendered by each in 
the formation of this corporation. Perhaps, as time goes by, similar 
payments will be made in lieu of later services rendered. The matter 
rests in the discretion of the Board of Directors as provided in the 


Articles of Incorporation. No present agreements exist therefor. 


1 ny 
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AUDITOR'S REPORT 


WESTERN NEBRASKA TELEVISION INC. 
ALLIANCE, NEBRASKA 


Balance Sheet September 19, 1956 


ASSETS: | 

CO... cae de te te Sh a Oe ae ee eS $ 4, 000. 00 

stock Subseriptions . « « & *#~« «© % %& ww * 16, 000. 00 
TOTAL ASSETS $20, 000. 00 
LIABILITIES: | 

None 
NET WORTH: 

Authorized Stock $300, 000. 00 

Less Unissued Stock 296, 000. 00 

Stock Issued $ 4,000.00 

Stock Subscribed but 

not issued 16, 000. 00 $20, 000. 00 

TOTAL LIABILITIES & NET WORTH $20, 000. 00 


I hereby certify that the above balance sheet is true and correct 
to the best of my knowledge and belief. 


R. H. Melick 
Public Accountant 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Applications of 


FRONTIER BROADCASTING COMPANY 
Alliance, Nebraska 


WESTERN NEBRASKA TELEVISION, 
INCORPORATED 
Alliance, Nebraska 


~~! 


DOCKET NO. 12047 
File No. BPCT-2194: 


DOCKET NO. 12048 - 
File No. BPCT-2205 


For Construction Permits for New 
Television Broadcast Stations 


~~ ee ee ee 
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OPPOSITION OF 


WESTERN NEBRASKA TELEVISION, INCORPORATED 


TO MOTION OF FRONTIER 
BROADCASTING COMPANY TO 
ENLARGE ISSUES 


Comes now Western Nebraska Television, Incorporated (hereinafter 
referred to as Western Nebraska), one of the applicants in the above- 
styled proceeding, and files its Opposition to Motion of Frontier Broad- 
casting Company (hereinafter referred to as Frontier) to Enlarge Issues. 
In support of its position, Western Nebraska states as follows: 

1. Western Nebraska was incorporated under the laws of Nebraska 
with authorized capital of $300, 000 consisting of 6, 000 shares of common 
stock at $50 per share. Section 3(a)(11) of the Federal Securities Act of 
1933 ("Securities Act"-15 W.S. C. Para. 77 a et seq) exempts from the 
registration and prospectus requirements of the Securities Act securities 
sold only to persons resident within a single State when its issuer is a 
corporation, incorporated by and doing business within such State. 

2. The "Offering Circular" of Western Nebraska states that the 
"corporation proposes to issue and sell through its own agents to any in- 
terested person in Nebraska not more than 6, 000 shares..." It also 
states that "The present officers of the corporation will sell the offered 
shares to the general public who are residents of Nebraska." It also 


[110] 
describes the company as "home owned". 

3. As stated in the "Offering Circular", the corporation regis- 
tered the securities with the Bureau of Securities of the State of Nebraska 
by filing certain information with the Bureau of Securities. No application 
to the Security and Exchange Commission is necessary in such a case as 


the exemption is automatic. 


4. Counsel has been informed that all sales of stock were made 
within the State of Nebraska. 

5. Frontier in its Motion claims that Western Nebraska made un- 
true or misleading statements to the public concerning its application or its 
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proposed station, in an effort to sell its securities. The statements 
complained of are statements contained in its Circular, which are set 
forth below: : 

a) The Circular contained the following statement concerning 
litigation: 2 

"The corporation is not engaged in litigation and has no 
knowledge of any legal actions to be brought against it. There 
are no judgments against it. The corporation has, however, 
made application to the Federal Communications Commission 
for a construction permit and it is at least conceivable that liti- 
gation might ensue as an outgrowth of this application, although 
this prospect is unlikely." 

6. Frontier complains that no mention was made of its pending 
application and its effect upon the possibilities of a hearing. 

7. First, it is clear that Western Nebraska was not engaged in 
litigation. Black's Law Dictionary 3rd Edition Page 1124 (1933) defines 
litigation as follows: . 

"A judicial controversy. A contest in a court of justice for 
the purpose of enforcing a right." 
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8. Furthermore, it is clear that the prospect of litigation was 
unlikely, as Frontier's plans were to bring service to Alliance by in- 
creasing the facilities of Channel 10 (KSTF) at Scottsbluff, rather than 
by establishing a station on Channel 13 at Alliance. That such were 
Frontier's plans is shown by a full page advertisement which Frontier 
ran in the Alliance, (Nebraska) Daily Times-Herald of November 19, 
1956, which read in part as follows: 

"A STATEMENT OF FACTS CONCERNING... 


FREE TELEVISION FOR ALLIANCE 
..- AND WITHOUT DELAY: 


"1. Application is being prepared and will soon be made by 
The Frontier Broadcasting Company of Cheyenne to the Federal 
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Communications Commission for approval to increase the tower 
height and power of Channel 10 in Scottsbluff. This is being done 
specifically to provide exellent television service for Alliance 
and a considerable area north, west, south, and east of Alliance. 

"2. The action is the result of a recent meeting of the owners 
of The Frontier Broadcasting Company who decided to appropriate 
necessary funds for new construction on Channel 10. This company 
will not solicit financial aid for any of its operations from the 
residents in the area it will serve. This is in keeping with the 
long standing policy of the broadcasting company's parent com- 
pany, an organization which operates seven daily newspapers, 
three radio stations, a farm-ranch monthly publication, and two 
television stations in Wyoming and Nebraska. 


"3. The Frontier Broadcasting Company had previously de- 
termined to bring this free service by use of Channel 13, but be- 
lieves it can render a broader service to a greater area by in- 


creasing the facilities of Channel 10, KSTF. If the FCC approves 
the application for increased facilities on Channel 10, then we will 


immediately proceed with this project. If not, we will, upon re- 

ceiving FCC approval, construct the additional facility on Channel 

13.'' (Emphasis supplied) 

9. Recent developments have proved the above to be Frontier's 
plans. On June 20,1957, Frontier received approval from the Regional 
Air Space Subcommittee at Kansas City for tower of 826 feet about 8 
miles north of Scottsbluff, to be used in increasing power and tower 
height of KSTF, its station on Channel 10 at Scottsbluff. 

10. The Circular was not supposed to be a long detailed account 
of all the various possibilities which might arise. It was to deal 
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with Western Nebraska's application and it is submitted that it was a 
correct and truthful statement. 
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b) The second statement complained of by Frontier relates to 

coverage of the proposed station and reads as follows: 

"The corporation has retained John B. Heffelfinger, a radio 
and television consulting engineer of Kansas City, Missouri. His 
best advice is that the essential service coverage contours will 
extend 50 to 60 airline miles in all directions from Angora. Good 
reception will be certain in the essential service area. In addition, 
Mr. Heffelfinger estimates that fringe area reception will be pos- 
sible to a distance of 10 to 20 miles beyond the essential service 
contours. Therefore, the estimated coverage area, including the 
fringe reception area, would extend approximately 75 airline 
miles in all directions from Angora." 3 

No extended argument is required regarding the above statement. An 
examination of the engineering exhibit filed with the Western Nebraska 
application will readily show that the statement is not misleading as 
claimed by Frontier. . 

11. Frontier also claims that Western Nebraska also violated the 
Blue Sky Laws of Wyoming, Colorado and Nebraska. As stated in the 
Circular, the securities were registered with the Bureau of Securities 
of the State of Nebraska. All sales of stock were made within the State 
of Nebraska. ; 

12. Frontier refers to a news article in the Sidney Telegraph of 
Sidney, Nebraska of December 17,1956, but admits this is not an adver- 
tisement paid for by Western Nebraska but a news article. It is clear 
on the facts stated by Frontier that there has been no violation of the 
Blue Sky Laws of any State. : 


[113] / 
WHEREFORE, the premises considered, Western Nebraska re- 
spectfully requests that the Motion of Frontier to Enlarge the Issues be 


denied. Respectfully submitted, 


WESTERN NEBRASKA TELEVISION, INCORPORATED 
By: MILLER & SCHROEDER 


218 Munsey Building /s/ Neville Miller - Its Attorney 
Washington 4, D. C. July 5, 1957 
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[Received July 19, 1957] [121] 
COMMENT ON "MOTIONS" TO ENLARGE THE ISSUES 


The above-entitled proceeding is presently designated for hearing 
on three issues: (1) an issue as to the financial qualifications of Western 
Nebraska Television, Inc. ; (2) the standard comparative issue, relating 
to the background and experience, the proposals as to management and 
operation, and the proposed programming service, of each of the appli- 
cants; and (3) the ultimate issue as to which of the two applications should 
be granted. On June 28,1957, both of the applicants filed ''Motions” to 
enlarge and otherwise modify the issues. The position of the Broadcast 
Bureau with respect to the various requests in these "Motions" to modify 
the issues is as follows: 

1. Request of Western Nebraska to delete financial issue: Western 
Nebraska claims that its financial qualifications are established and that 
therefore the financial issue with respect to it should be deleted from the 


hearing. 1/ We believe this request is not warranted and should be denied. 


i/ "Motion to enlarge the issues", etc., filed by Western Nebraska 
on June 28, 1957, pp. 12-14. 
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Western Nebraska presents no new facts not before the Commission when 
it reviewed the application and designated it for hearing on, inter alia, 
the financial issue. Accordingly, there is no reason for reconsideration 
of this matter. 

2. In support of its request, Western Nebraska asserts that its 
station would have an experienced staff and management, that there is 
little television competition in the area, that among the Western Nebraska 
stockholders are many businessmen of the area: who need the station and 
are interested therein, and that there is available more stock which could 
be sold if necessary. These considerations are not sufficient to establish 
financial qualifications. According to its own analysis, Western Nebraska 
needs, for cost of construction and initial operation, substantially all of 
the sum of $148, 650 which is its "existing capital", representing stock 
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sold or subscribed for; and as to at least $58, 000 of this sum, or more 
than one-third, there is no showing that the subscribers would be able to 
pay for their stock when the money is needed for the television operation. 2/ 
2/7 According to Western Nebraska's analysis, the sum of $148, 650 pro- 
vides enough for cost of construction and pre-operational expenses (taking 
into account the deferred-payment plan which would be available for equip- 
ment), and also provides $35, 473 for "working capital." On the basis of 
Western Nebraska's estimated first year operating cost of $225, 000, 

$35, 473 represents slightly less than two months' operating expense. 
Therefore, it is apparent that Western Nebraska needs at least the entire 
sum of $148, 650 mentioned. 

Of the amount of $148, 650, $64, 250 has been paid in by persons who 
have paid for their stock, and is available to the corporation in cash. As 
to an additional $26, 000 in subscriptions outstanding, these have been 
subscribed by the two largest stockholders, L. L. Hilliard and Sandhills 
Broadcasting Corporation, and on the basis of balance sheets submitted 
for these stockholders with the application, it is assumed for the purpose 
of this discussion that they could pay for their stock if and when necessary. 
As to the remaining $58, 000, as stated in the text it is not shown that the 
numerous persons who have subcribed for this stock could pay for their 
subscriptions if and when required. . 
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3. Another factor rendering Western Nebraska's request unten- 
able is the possibility that, for reasons discussed below, the stock sub- 
scribers may have the right, under the Securities Act of 1933 and state 
Blue Sky laws, to rescind their subscriptions. | 

4. Comparative coverage issue: Western Nebraska requests that 
the issues be enlarged to include an issue as to the coverage which the 
respective stations proposed by the applicants would have-- | 

"To determine with regard to the respective technical 
proposals of the applicants herein in the light of Section 
307(b) of the Communications Act of 1934, as amended, 
which of the applicants would provide the most efficient 
utilization of the frequency by providing service to the 
greatest area and the largest number of people and further 
to determine the availability of other primary service to 
such areas and populations." | 
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In support of this request, Western Nebraska sets forth the respective 
operating powers and antenna heights proposed by the two applicants-- 
Western Nebraska proposing to operate with roughly four times the power 





which Frontier would employ, and with an antenna height above average 
terrain nearly twice great as that proposed by Frontier--and also attaches ~* 
maps showing the Grade A and Grade B contours which the respective 
operations would have. From these maps, it appears that the transmitter 
sites proposed by the two applicants are about 25 miles apart, that of 
Western Nebraska being southwest of Alliance and that of Frontier being 
northwest of that city. As a result, the Grade A and Grade B contours 

of each proposed operation include areas and communities not within the 
corresponding contours of the other proposal--e. g. , Scottsbluff (1950 
U.S. Census population 12, 858) is within the Western Nebraska Grade A 
contour but outside of the Frontier Grade B contour, while Hay Springs 
(1950 U.S. Census 
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population 1, 091) is within the Frontier Grade B contour but outside of 
the Western Nebraska Grade B contour. However, aside from the dif- 
ferences in coverage area resulting from this difference in site location, 
it appears that the Western Nebraska Grade A and Grade B contours 
would include areas substantially greater than those within the correspond- 
ing Frontier contours. 3/ 

5. The Western Nebraska showing in this respect is far from 


complete. However, in view of the differences in transmitter location, 





in height and power, and in distances to the predicted coverage contours, 





we believe there is a substantial likelihood that significant differences in 
coverage may be developed at the hearing. Accordingly, we do not oppose 
the addition of a comparative coverage issue, in line with the Commis- 
sion's policy in recent eae However, there is no reason why this 4 
issue should be added in the form set forth above, involving Section 307(b) x 
of the Communications Act; if the issues are enlarged in this respect, 


the matter should be included under the comparative issue: 
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"d. The engineering proposals of the applicants, including 
the areas and populations within the Grade A and Grade B 


contours of the operations proposed. 


3 7 In the engineering portions of the Western Nebraska and Frontier 
applications, (Section V-C p.2 of Frontier application as filed August 29, 
1956, and Section V-C p. 2 of the Western Nebraska application as amen- 
ded February 21, 1957) the distances from the transmitter site to the 
Grade A and Grade B contours along 8 radials (0° and every 45° around 
the circle) are set forth. In every direction shown, the distance from the 
Western Nebraska site to its Grade A and Grade B contour is greater than 
the distance from the Frontier site to Frontier's Grade A and Grade B 
contours. The difference in distance to the Grade A contour between the 
two proposals varies from about 12 to about 22 miles; the difference in 
distance to the Grade B contour varies from about 11 to about 23 miles. 


4/ Midwest Broadcasting Company, 13 RR 613 (1956); Ponce de Leon 
Broadcasting Company, Inc. of P.R., 15 RR 3,(1957); and Delta Tele- 
vision Corporation, FCC 57-595 (released June 10, 1957). : 
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6. Issue as to Frontier programming: Western Nebraska seeks 
an issue as to "whether the type and character of the program service 
proposed by Frontier... would meet the needs of the principal community 
to be served."" Western Nebraska's position is that, since the station pro- 
posed by Frontier would be a "Satellite of a satellite" --originating no 
local programs but instead re-broadcasting programs broadcast by 
Frontier's Station KSTF, Scottsbluff, which in turn are re-broadcasts 
of programs broadcast by Frontier's Station KFBC-TV, Cheyenne, 
Wyoming--its programming would not serve the needs of Alliance, and 
accordingly an absolute basic issue as to the Frontier proposal in this 
respect should be included in the hearing. | 

7. We oppose this enlargement of issues. The issues clearly con- 
template inquiry into programming on a comparative basis, including in- 
quiry into the extent to which the respective program proposals would 
meet the needs of the community to be served. If Western Nebraska can 
establish that its proposal would better serve the needs of Alliance than 
would that of Frontier, it will of course be entitled to a comparative 
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preference in this respect. But there is no reason to make the same 

matter an absolute issue as against Frontier, thereby indicating that the 
Frontier application might have to be denied even absent the Western 

Nebraska application. Such an enlargement of issues would be contrary 

to recent Commission decisions in which applications for stations which <4 
would be satellite operations, both UHF and VHF, have been granted. 5/ 


5/7 See Public Notice of December 17,1954, FCC 54-1542, in Docket No. 


11237 in which the Commission stated that it had granted an application 
for a VHF station in Lufkin, Texas, which did not propose to originate any : 
live programming. 

The Commission also granted an application for a VHF satellite 


station in Elmira, New York, in Central New York Broadcasting Cor- 
poration, 13 RR 891, (1957). 
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8. The requested issue as to Frontier "overlap": Western 
Nebraska requests an issue as to the "overlap" between Frontier's pro- 
posed Alliance station and its present station KSTF, at Scottsbluff, and . 
whether such overlap would violate Section 3.636(a) of the Commission's | 
Rules. It appears that the Grade B contours of these two stations would 
overlap about 10 miles, and the proposed Grade B contour would overlap ., 
the KSTF Grade A contour by about two miles. 

9. We oppose this enlargement of issues. It is clear from past r 
Commission decisions that such overlap is to be considered as a compara- : 
tive matter between the applicants, in connection with control of the media ‘ 
of mass communication; but it is also clear--as Western Nebraska ad- 
mits--that past Commission decisions have held that "overlap" between 
television stations is not a bar to a grant of an application unless the over- 
lap is of the Grade A contours of the two stations (see in both connections 


The Enterprise Co., 9 RR 77 (1953), and in connection with the degree - 
of overlap see National Broadcasting Company, Inc., 13 RR 374 (1955)). F 


Accordingly, as in the case of the programming issue previously discussed, 
there is no reason to raise this matter as an absolute issue against Fron- 
tier. 
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10. Western Nebraska makes the argument that the Commission's 
policy as to overlap should be more strict where a satellite ozeration is 
involved, since in such a case the two overlapping stations broadcast 
exactly the same programs and the population within the overlap area 
therefore has no choice of programs. There is no question that this aspect 
of the particular "overlap" situation involved here is relevant on a com- 
parative basis as between the two applicants. But it does not follow that 
the matter should be : 
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made an absolute issue against Frontier, leading possibly to disqualifi- 
cation of that applicant even absent the Western Nebraska application. 
To follow such an approach would be to deviate from the Commission's 
announced policy, referred to above, favoring the grant of applications 
for satellite operations in appropriate cases. | 
11. The ''307(b)" issue requested by Western Nebraska: Western 

Nebraska requests that the issues be enlarged to include an issue reading 
as follows: : 

"To determine whether considerations with respect to 

Section 307(b) of the Communications Act of 1934, as 

amended, are applicable in the above-entitled proceed- 

ing, and, if so, whether a choice between the applications 

herein can be reasonably based thereon, and, if so, : 

whether a grant to one or the other applicant would pro- 

vide the more fair, efficient and equitable distribution of 

television service to the communities involved." _ 
Two inter-related arguments are advanced in support of this request-- 
(1) since the proposed Frontier station would be a satellite of the present 
Frontier Scottsbluff Station, KSTF, in effect the Frontier application is 
for an increase in power rather than for a new station in a new community, 
and under Section 307(b) the Commission would be required therefore to 
deny this application and to grant the Western Nebraska application fora 
new station in a community now without a station; and (2) the proposed 
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Western Nebraska station, unlike the proposed Frontier station, would 
effectuate the mandate of Section 307(b) by providing a first local outlet 
for Alliance. 

12. We oppose the requested enlargement of issues. Since both 
applications are for the same community--Alliance--it is apparent that 
the particular principles of Section 307(b) are not applicable. Of course, 
considerations as to which proposed operation would provide the fuller 
and 
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more efficient use of the frequency, and as to which proposal would better 
meet the needs of Alliance for a local television outlet, are relevant to 
the general question of which application would best serve the public in- 
terest. The other issues in the case already discussed--the comparative 
coverage issue, and the comparative programming issue--clearly permit 
the introduction of evidence and the drawing of conclusions involving these 
considerations. Accordingly, the addition of the '307(b) issue” is neither 
appropriate nor necessary. 

13. The issues as to Western Nebraska's sale of stock: Frontier's 
petition to enlarge issues® is devoted entirely to matters connected with 
Western Nebraska's sale of stock to the public in late 1956 and early 1957. 
In substance, Frontier alleges that (1) Western Nebraska did not file a 
registration statement with the Securities & Exchange Commission and 
therefore violated the provisions of the Securities Act of 1933 since some 
of the sales were to residents of states other than Nebraska; and (2) in its 
"Offering Circular" issued in November 1956, Western Nebraska made 
two statements which were false, and accordingly violated the Securities 
Act and the Blue Sky laws of Nebraska and other states where the stock 
was sold or offered for sale. a 





14. It appears, at least on first impression, that Frontier is cor- a 
rect in saying that Western Nebraska has violated Section 5 of the Securi- 
ties Act of 1933. Western Nebraska in its "Offering Circular" stated that 
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it was exempt from the requirement of registration with the S.E.C., 
and from its pleading in opposition to Frontier's petition to enlarge issues, 


6/ "Motion of Frontier Broadcasting Company to Enlarge Issues" filed 
June 28, 1957. 
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it is clear that Western Nebraska claims the exemption provided by Sec- 
tion 3(a)(11) of that statute for sales of securities offered and sold only to 
persons resident within a single state by a corporation incorporated and 
doing business within that State. The list of stockholders attached to the 
last amendments to the Western Nebraska application show five or six 
individuals who are residents of states other than Nebraska--Wyoming, 
Colorado, Texas and Delaware. While the total amount of stock to which 
these individuals have subscribed is not large, nevertheless it appears 
that the statute has been violated. | | 
15. As to the allegedly false or misleading statements contained 

in Western Nebraska's "Offering Circular" dated November 15, 1956, two 
such statements are cited by Frontier. The first of these is the state- 
ment as to litigation in which the new corporation might be involved, in- 
cluding the following: | 

"The corporation is not engaged in litigation. .. The cor- 

poration has, however, made application to the Federal 

Communications Commission for a construction permit 

and it is at least conceivable that litigation might ensue 

as an outgrowth of this application, although this prospect 

is unlikely." | 
Frontier makes the point in this connection that Frontier application had 
already been filed before that of Western Nebraska; therefore litigation 
before the FCC, far from being "unlikely", was a virtual certainty. a/ 


7/ In its "Opposition" to Frontier's Motion to Enlarge Issues, Western 
Nebraska sets forth, in justification of its statement that litigation was 
"unlikely", the following: 

"...it is clear that the prospect of litigation was unlikely as Frontier's 
plans were to bring service to Alliance by increasing the panilisies of 
(Footnote cont'd. on next page) 
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(Footnote cont'd) 


Channel 10 (KSTF) at Scottsbluff, rather than by establishing a sta- 
tion on Channel 13 at Alliance. That such were Frontier's plans is 
shown by a full page advertisement which Frontier ran in the Alliance, 
(Nebraska) Daily Times-Herald of November 19,1956, which read in 
part as follows:..." 
The advertisement quoted sets forth Frontier's plans, and included the 
statement that Frontier had previously determined to bring service to 
Alliance by using Channel 13, but now believed it was a better move to 
increase the coverage of Channel 10 (KSTF). "If the FCC approves the 
application for increased facilities on Channel 10, then we will immediately 
proceed with this project. If not, we will, upon receiving FCC approval, 
construct the additional facility on Channel 13." The advertisement re- 
ferred to appeared on November 19,1956, some four days later than the 
date of the Western Nebraska "Offering Circular”. The Western Nebraska 
pleading goes on to point out that on June 20,1957, I rontier received air- 
space clearance for a higher tower for KSTF. 
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The Western Nebraska "Circular" does not mention the Frontier applica- 
tion. The second statement referred to by Frontier is a claim as to the 
coverage which the new station would have within its "essential service 
coverage contours. m 

16. In summary, there appears a substantial likelihood that in 
the sale of its stock Western Nebraska violated the provisions of the 
Securities Act, in not filing a registration statement while making sales 
to persons not residents of Nebraska. It also appears possible - although 
the factual situation is not completely clear - that the statement in the 
"Offering Circular" as to the likelihood of litigation was of a character 
likely to mislead the average reader of the "Circular." 8/ 

17. Nevertheless, in our opinion the matters set forth above fall 
short of evincing such moral turpitude as to raise any substantial ques- 
tion about Western Nebraska's character qualifications to be a licensee. 
They are, of course, of possible significance on a comparative basis as 


8/ The provisions of the Securities Act of 1933 (Section 17) are not 
limited to "false statements. That section makes it unlawful to sell 
securities, by means of 

(Footnote cont'd. on next page) 
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(Footnote cont'd) 


"any untrue statement of a material fact or any omission to state 
a material fact necessary in order to make the statements made, 
in the light of the circumstances under which they were made, not 
misleading." 
Therefore, not only the reference to litigation as "unlikely",but also the 
failure to mention the existence of the Frontier application, might pos- 
sibly violate the Securities Act. 
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between the applicants, and can be inquired into under the comparative 
issue as to the applicant's background and experience. But not every 
violation of law - even where recent and closely related to the broad- 
casting operation involved - is ground for denial of a broadcast applica- 
tion. There is not here such flagrantly illegal conduct as that involved 


in Mansfield Journal Company v. F.C.C., 180 F2d 28, 5 RR 2074(e) (1950) 
or Bulova & Henshel (Mester), 11 FCC 137, 3 RR 125 (1946). According- 


ly, the requested enlargement of issues should be denied. 

18. Frontier also points out that the making of misleading state- 
ments in connection with the offering or sale of stock gives the pur- 
chasers thereof a statutory right either to rescind their purchases and 
get back their money, or to collect damages. This matter, or course, 
bears upon Western Nebraska's financial qualifications, and may be in- 
quired into under the issue pertaining thereto. : 


Respectfully submitted, 
Harold G. Cowgill 
Chief, Broadcast Bureau 


/s/ Robert J. Rawson 
by Robert J. Rawson 
Chief, Hearing Branch 


/s/ John H. Bass, Jr. 

John H. Bass, Jr. 

Attorney 

Federal Communications Commission 


July 19, 1957 





[141] 
30 


[141] 


[Received Sept. 23, 1957] 
PETITION TO INTERVENE 


Frontier Broadcasting Company (Frontier) files herewith, by 
its attorneys, its Petition to Intervene in this proceeding. In sup- 
port of its Petition, the following is set forth: 


1. Frontier is now an applicant in this proceeding and there- 
fore a party to it. Frontier also has standing as a party in interest 
to participate in this proceeding as an intervenor as well as an ap- 
plicant, for reasons that will be shown below. It is not clear from 
the Order of designation in this proceeding that Frontier was granted 
participation in both its intervenor and its applicant capacities, 
although Frontier believes that it was. [If it was, this Petition 
can be dismissed as moot. [If it was not, then Frontier asserts 
its right to participate as an intervenor in this proceeding, aside 
from its status as an applicant, and this Petition should be 
granted. The background and support for this request are set 
forth below. 


2. Frontier is the owner and operator of Television Station 
KSTF, operating on Channel 10 at Scottsbluff, Nebraska. Scotts- 
bluff had a population in 1950 of 12,858, and is the largest city 
or town within the sparsely settled KSTF service area. Station 
KSTF now provides television service to a large area in 
Nebraska, comprising many thousands of persons, which re- 
ceives no other television service, and the city of Scottsbluff 
itself receives no other 
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television service. Moreover, Station KSTF provides its audience with 
live network programs from all three national networks, CBS, NBC and 
ABC. Station KSTF provides what Frontier believes to be an outstanding 
program service to the widely scattered population within its service 
area. Frontier has been able successfully to provide this service only by 
operating the station at the maximum of efficiency and economy: consis- 
tent with providing a public service. 

3. After it had gainedexperience operating Station KSTF, Frontier 
decided that it was ina position to expand its service to the western por- 
tion of Nebraska, and in August 1956 it filed its above-captioned applica- 
tion for Channel 13 in Alliance. About a month later, Western Nebraska 
filed its application for Channel 13, thus making impossible the prompt 
commencement of a new television service on that channel. Frontier 
therefore cast about for some other way to provide a first service to 
additional populations and areas comparable to that contemplated in its 
Alliance application. The obvious solution, if feasible, was to improve - 
the facilities of Station KSTF so as to expand that station's service area. 
This had originally been considered impossible because the additional 
costs involved were prohibitive. In addition, there had been a serious . 
question whether a sufficiently tall tower to enable the providing of com- 
parable new service to that involved in the Alliance proposal could be 
approved by the airspace authorities. ) 

4. Eventually, however, certain relatively low cost equipment, 
either new or used, became available so that construction of high power, 
broad coverage facilities became economically feasible. The airspace 
problem was also eventually resolved favorably. | 

5. Accordingly, on September 6, 1957, Frontier filed an applica- 
tion (BMPCT-4858) to increase the power of Station KSTF at Scottsbluff 
from approximately 11.5 kw to about 239 kw, and to increase the height 
of its tower to . 3 
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844 feet above average terrain. Frontier recognized in the application 
that the increased coverage of the Scottsbluff station would involve an 
overlap problem with the Alliance proposal and that a grant of the Scotts- 
bluff application would accomplish substantially the objective originally 
proposed by Frontier's application for Alliance. Frontier therefore stated 
that it would accept a grant of BMPCT-4858 and a simultaneous dismissal 
of its Alliance application. . 

6. But Frontier wishes to make it clear, and this is the purpose 
of the instant Petition, that it desires and intends to continue to be a party 
to the instant proceeding even if its Alliance application should be dis- 
missed as outlined above. Frontier wishes to remain a party to this pro- 
ceeding because it is convinced that the public interest would not be 
served by a grant of the Western Nebraska application as now constituted. 

7. Frontier has standing.as a party in interest to present this 
position in the hearing because it would be economically injured by a grant 
of the Western Nebraska application. That application contemplates the 
placing of a Grade A or better signal over Scottsbluff itself, and a Grade 
B or better signal over the bulk of the area and population within the pre- 
sent KSTF Grade B contour. Thus where KSTF has been essentially alone 
in providing television service to its servicé area, it would be faced by its 
first competition as the result of a grant of the Western Nebraska applica- 
tion. Moreover, rather than seeking to serve areas and populations in the 
vicinity of Alliance which are not now served, Western Nebraska has made 
it clear that it intends to compete directly with KSTF. For it has proposed a 
transmitter site located between Alliance and Scottsbluff and has proposed 
to establish studios in both cities. It is therefore clear that Frontier 





would suffer economic injury from a grant of the Western Nebraska appli- P 
cation. ‘ 
8. But Frontier does not propose to rely on the injury to it from a a 


grant of the Western Nebraska application to support its view that the public * 
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interest requires the denial of that application. On the contrary, as 
Frontier has made clear in pleadings already on file in this proceeding, 
“Frontier believes, and is prepared to develop at the hearing, that Western 
Nebraska does not have the necessary financial or character qualifications 
to be a broadcast licensee. Frontier has already presented facts indicating 
clearly that Western Nebraska is lacking in financial qualifications, be- 
cause it has presented no assurance that the funds it claims to have avail- 
able will in fact be available to it from its stock subscription agreements, 


because those stock subscription agreements are completely unenforceable, 
and because Western Nebraska has represented that it would refund the 
stock subscriptions paid in by any subscriber who did not later receive a 
good signal from the Western Nebraska station. But, as Frontier has 
shown, Western Nebraska has overstated its proposed coverage radius by 


approximately 20 miles, so that a large but indeterminate number of per- 
sons would undoubtedly be entitled to refunds if Western Nebraska were 

to honor its pleége. Moreover, Frontier has established a basis for finding 
that Western Nebraska is lacking in the requisite character qualifications 
to be a licensee, because in the sale and attempted sale of its stock to the 
public it has engaged in multiple violations of the Securities Act of 1933, 
as amended, and in the Blue Sky laws of several states. Further, in at- 
tempting to sell its stock it has made material misrepresentations of fact 
concerning the status of its proposal before the Commission and the nature 
of the signal it would provide. Frontier believes that the full facts about 
these matters will, when developed on a hearing record, establish that 
Western Nebraska's application should be denied. 

9. Frontier would not oppose responsible competition from any 
source, but it is firmly convinced that Western Nebraska, which is relying 
for financial support upon, among others, hundreds of residents of Nebraska 
who are members of the general public, will inevitably end up having dissi- 
pated the public's 
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funds completely without success. Frontier fears that the result of such 
a failure will be that the public within the KSTF service area will lose 
all confidence in television, to the detriment of Frontier and of the public 
itself. Moreover, even if by some chance Western Nebraska should get 
on the air under its present proposal, the result would not be to the pub- 
lic benefit. For the Western Nebraska proposal, as set forth in its 
"Offering Circular” dated November 15, 1956 as previously filed by 
Frontier, specifically concedes that Western Nebraska cannot afford live 
connection with network facilities, although a network affiliation is pro- 

posed. Thus, if the Western Nebraska plans were to be carried out, the 
~ result would be the substitution, over the Western Nebraska station, of 
filmed network programs for the live programs now carried by KSTF, 
and the many network programs which are not available on film, such as 
the World Series, would be completely lost to the viewing public. Frontier 
considers itself to be under an obligation to participate in this hearing to 
point out the respects in which a grant of the Western Nebraska application, 
as now proposed, would be harmful to the public. 

10. Since Frontier has established that it is entitled to participate 
in this proceeding as an intervenor as well as an applicant, it seeks here 
an order, if such be necessary, granting it leave to intervene in the above- 
captioned proceeding. If, on the other hand, as Frontier believes to be the 
case, the outstanding order of designation in this proceeding entitled 
Frontier to participate in both of its capacities, this Petition can be dis- 


missed as moot. 
Respectfully submitted, 


FRONTIER BROADCASTING COMPANY 


By: KOTEEN & BURT 
836 Wyatt Building 
Washington 5, D. C. 


/s/ Bernard Koteen 
/s/ Alan Y. Naftalin 
Its Attorneys 
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MEMORANDUM OPINION AND ORDER OF THE CHIEF HEARING 
EXAMINER 


The Chief Hearing Examiner has under consideration the petition 
of Frontier Broadcasting Company, filed September 20, 1957, requesting 
that it be accorded the status of a party-intervener in the above-entitled 
proceeding as well as a comparative applicant therein. This is opposed 
by the Commission's Broadcast Bureau and by Western Nebraska Tele- 
vision, Incorporated. Oral argument in the matter was heard on Septem- 
ber 27, 1957. | 

Frontier and Western Nebraska are applying for authority to es- 
tablish a new television broadcast station in Alliance, Nebraska, on Chan- 
nel 13. Being mutually exclusive, the two proposals were designated for 
comparative hearing by order of the Commission released June 12, 1957, 
upon an issue to determine the financial qualifications of Western 
Nebraska, as well as the standard comparative issue. In accordance 
with Section 309(b) of the Communications Act of 1934, as amended, both 
applicants were notified of this action, and they entered appearances in 
the proceeding, as required by Section 1.387 of the Rules. Pursuant to 


appropriate notice, hearing in the matter commenced on October 1, 1957. 


The two applicants appeared. 

In its petition, Frontier alleges that it is the licensee and opera- 
tor of Television Station KSTF (Channel 10) at Scottsbluff, Nebraska; 
that the operation contemplated by Western Nebraska will deliver Grade 
A service to Scottsbluff and Grade B service over the bulk of the area and 
populations within the present KSTF Grade B contour; that the transmitter 
site specified by Western Nebraska is between Alliance and Scottsbluff 
and its station is to have studios in both cities; and that whereas KSTF 
has been essentially alone in providing television service to a area, 
it would be confronted 
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with its first competition as the result of a grant of the Western Nebraska 
application and the establishment of the new television service contem- 
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plated therein. Frontier further alleges that, on September 6, 1957, it 
made application for an increase in the operating facilities of the Scotts- 
bluff Station (KSTF), the granting of which, allegedly, would involve an 
overlap in service with its Alliance proposal (contrary to Section 3. 636 
of the Commission's Rules), and, therefore, it has asked for dismissal 
of its Alliance application in the event it receives a grant for Scottsbluff. 
Frontier asserts that, as a party-intervener, it would develop evidence 
in the hearing that Western Nebraska lacks the necessary character and 
financial qualifications to become a broadcast licensee. 8 

Were it not for the pendency of Frontier's application in this pro- 
ceeding for new television facilities in Alliance, the grantingof its peti- 
tion for intervention would be required under Section 309(b) of the Com- 
munications Act of 1934, as interpreted in The Elm City Broadcasting 
Corporation vs. U. S., 235 F (2d) 811 (1956). Moreover, there can be 





no contest as to the right of Frontier to present upon the record the 
various matters set forth in its petition for intervention concerning the 
qualifications of Western Nebraska. However, Frontier, by virtue of its 
status in the proceeding as a comparative applicant, presently enjoys the 
right to make the full evidentiary showing concerning Western Nebraska 
which it wishes to make in the capacity of party-intervener, and is, there- 
fore, already accorded complete due process. It follows that there can 
be no legal or equitable grounds for permitting Frontier to occupy the 
dual status which it desires. In fact, as pointed out in the oppositions 

to the instant petition, double participation of the character proposed 
herein by a party in proceedings of this kind is not authorized by statute 
or by the Rules of the Commission. In this connection, the pendency of 
Frontier's application for increased facilities in Scottsbluff (KSTF) is 
without significance for purposes of determining the merits of the instant 
pleading. In the event error may have been involved in the ruling made 
on March 5, 1957, upon the uncontested petition of Washington Broad- 
casting Company for intervention in the proceeding re Docket No. 11928 
et al., (Mimeo 42478), such error shall not be here compounded. 
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In view of the foregoing, good cause is not found to exist which 
would warrant the granting of the pleading here involved, 
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in which petitioner seeks to be accorded the dual status of a party-inter- 
vener as well as a comparative applicant in the above-entitled proceeding. 

ACCORDINGLY, IT IS ORDERED, this 2nd day of October, 1957, 
that the petition under consideration is denied. 
FEDERAL COMMUNICATIONS COMMISSION, James D. Gunninehans 
Chief Hearing Examiner 
/s/ Mary Jane Morris 
Secretary 
Released: October 4, 1957 | 
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ORDER 

At a session of the Federal Communications Commission held at 
its offices in Washington, D.C. on the 9th day of October, 1957; 

The Commission having under consideration the application filed 
on September 6, 1957 by Frontier Broadcasting Company for a modifica- 
tion of construction permit for Channel 10, Scottsbluff, Nebraska to 
change transmitting equipment, to increase effective radiated power, to 
increase antenna height, to change type of antenna, and to make other 
equipment changes; and the application of Frontier Broadcasting Company 
for a new television station to operate on Channel 13 at Alliance, Nebraska, 
which is now at issue in Docket No. 12047 et al; 

IT APPEARING, That in its modification application for Scotts- 
bluff, Frontier states that it has no desire to prosecute its Alliance ap- 
plication after a grant of the Scottsbluff application and that it will accept 
a grant of the Scottsbluff application and the simultaneous dismissal of 
its Alliance application; 
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IT FURTHER APPEARING, That the public interest, convenience 
and necessity would be served by a grant of Frontier's Scottsbluff modifi- 
cation application; and 

IT FURTHER APPEARING, That whereas dismissal of Frontier's 
Alliance application should be granted, petitioner has failed to show good 
cause for dismissal of this application without prejudice; 

IT IS ORDERED, That the application (BMPCT-4858) of Frontier 
Broadcasting Company for modification of construction permit on Chan- 
nel 10, Scottsbluff, Nebraska, IS GRANTED and that Frontier's applica- 
tion for a new television station at Alliance, Nebraska (BPCT-2194): IS 
DISMISSED WITH PREJUDICE. 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Secretary 


Released: October 10, 1957 
[ Mailed October 10, 1957, FCC] 
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*50” Buys A Share In 


Western Nebraska Television Incorporated 











THE COVERAGE FOR THE PROPOSED 102 THOUSAND.WATT TV STATION ON CHANNEL 13 APPLIED 
FOR BY WESTERN NEBRASKA TELEVISION INCORPORATED WITH TRANSMITTER LOCATED ON ANGORA 
HILL. THE AREA TO BE SERVED JS SHOWN HERE ON THE BASIS OF SIGNAL RECEPTION IN A 75 MILE 
RADIUS ALTHOUGH COMPANY OFFICERS SAY THE SIGNAL WILL EXCEED THAT DISTANCE. THE TV 
FIRM t NOW SELLING COMMON STOCK TO TRE PUBLIC IN THE COVERAGE AREA, WESTERN NEBRASKA 
TELEVISION WAS INCORPORATED BY RADIO STATIONS KOLT IN SCOTTSSLUFF AND KCOW IN ALLIANCE 


Invest In Western Nebraska Television, Inc. 


BUY TV STOCK NOW! 


“ 5400 Common Shares Are Available To the Public 
Contact:— 
Radio Station KCOW, Box 391, Ph. 1400, Alliance 
Radio Station KOLT, Box 660, Ph. 856, Scottsbluff 
Shares Are $50.00 Each, Phone or Write for Further Information 
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ORDER , 

At a session of the Federal Communications Commission held at 
its offices in Washington, D.C. on the 9th day of October, 1957 ; 

The Commission having under consideration the application filed 
on September 6, 1957 by Frontier Broadcasting Company for a modifica- 
tion of construction permit for Channel 10, Scottsbluff, Nebraska to change 
transmitting equipment, to increase effective radiated power, to increase 
antenna height, to change type of antenna, and to make other equipment 
changes; and the application of Frontier Broadcasting Company for a new 
television station to operate on Channel 13 at Alliance, Nebraska, which is 
now at issue in Docket No. 12047 et al; 

IT APPEARING, That in its modification application for Scotts- 
bluff, Frontier states that it has no desire to prosecute its Alliance appli- 
cation after a grant of the Scottsbluff application and that it will accept 
a grant of the Scottsbluff application and the simultaneous dismissal of 
its Alliance application; | 

IT FURTHER APPEARING, That the public interest, convenience 
and necessity would be served by a grant of Frontier's Scottsbluff modifi- 
cation application; and . 

IT FURTHER APPEARING, That whereas dismissal of Frontier's 
Alliance application should be granted, petitioner has failed to show good 
cause for dismissal of this application without prejudice; 

IT IS ORDERED, That the application (BMPCT-4858) of Frontier 
Broadcasting Company for modification of construction permit on Channel 
10, Scottsbluff, Nebraska, IS GRANTED and that Frontier's application 
for a new television station at Alliance, Nebraska (BPCT-2194) IS DIS- 


MISSED WITH PREJUDICE. 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Released: October 10, 1957 Secretary 
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[Received Oct. 15, 1957] 
| SECOND PETITION TO INTERVENE 

Frontier Broadcasting Company (Frontier) files herewith, by its 
attorneys, its Second Petition to Intervene in this proceeding. In support 
of its Petition, Frontier sets forth the following: 

Prior History 

1. Frontier is the owner and operator of radio and television 
Stations KFBC and KFBC-TV, Cheyenne, Wyoming, and television Sta- 
tion KSTF, Scottsbluff, Nebraska. Until October 9 or 10,1957 it was also 
an applicant (BPCT-2194, Docket No. 12047) in this proceeding for a con- 
struction permit for a new television station on Channel 13 at Alliance, 
Nebraska. It ceased to be an applicant for Alliance when the Commission 
adopted, on October 9, 1957, and released, on October 10,1957, its Order 
(FCC 57-1124;50480) dismissing the Frontier Alliance application simul- 
taneously with its grant to Frontier of BMPCT-4858, which was an appli- 
cation to improve substantially the facilities of Station KSTF. Since 
Scottsbluff and Alliance are only about 40 miles apart, and since the 
facilities contemplated by BMPCT-4858 would have involved an overlap 
problem with those involved in the Alliance application, Frontier had 
stated in BMPCT-4858, filed September 6, 1957, that it would accept a 
grant of its Scottsbluff application and a simultaneous dismissal of its 
Alliance application. 

2. On September 20,1957, eleven days before the commencement 
of the hearing in this proceeding, Frontier filed its first Petition to 
Intervene in this 
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case. In that Petition, Frontier set forth its interest in the proceeding, 
wholly apart from the fact that it was an applicant, noted the fact that its 
status as an applicant might well be terminated concurrently with a grant 
of its Scottsbluff application, and requested that it be given standing as an 
intervenor so that it would remain a party to the hearing on the application 
of Western Nebraska Television, Incorporated (Western Nebraska) even if 


A 
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Frontier's Alliance application should be dismissed. Frontier's claim 
to standing was based on economic injury to Frontier from a grant of the 
Western Nebraska application coming from the fact that the Western 
Nebraska proposal contemplated what amounted to the first television 
competition to the KSTF operation, including the providing of a Grade A 
or better signal over Scottsbluff, the location of a studio in Scottsbluff, 
and the providing of a Grade B or better signal to the bulk of the popula- 
tion and area then within the KSTF Grade B contour. 

3. Both Western Nebraska and the Broadcast Bureau coined the 
first Frontier Petition, but neither denied Frontier's claim of economic 
injury. On October 4, 1957 the Chief Hearing Examiner released a 
Memorandum Opinion and Order in this case (FCC 57M-944;50747) deny- 
ing the Petition. This denial was based solely on the fact that Frontier 
was already an applicant and thus was entitled to participate fully in the 
hearing. In this connection the Chief Hearing Examiner held as follows: 

"Were it not for the pendency of Frontier's application in 

this proceeding for new television facilities in Alliance, the grant- 

ing of its petition for intervention would be required under Section 

309(b) of the Communications Act of 1934, as interpreted: in The 


Elm City Broadcasting Corporation vs. U. S., 235 F. (24) 811 
(1956). " 


The denial of intervention is now being appealed by Frontier. : 


The Instant Petition | 
4. As noted above, Frontier is no longer an applicant in this pro- 
ceeding. It was notified of that change of status on Thursday, October 10, 
1957, when the Order dismissing its application was released. The at- 
tached affidavit was im- 
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mediately drafted in Washington and on the same day was _ airmail, 
special delivery, to Cheyenne, Wyoming, for review and signature. This 
Petition, with the affidavit attached, is being filed on the second business 
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day following notice being given of dismissal of Frontier's Alliance ap- 
plication. In view of the Chief Examiner's holding that a Petition to Inter- 
vene would not be granted while the Alliance application was pending, it 
is apparent that the instant Petition to Intervene could not have been filed 
earlier than it wae, 2!" The "good cause" requirement of Section 1. 388(d) 
of the Commission's Rules, imposed when intervention is sought more 
than 15 days after publication of the designation order in the Federal 
Register, have thus been fully met. Moreover, since Frontier has been 
a party at all times up to October 9 or 10,1957, little or no harm to other 
parties or to the Commission's processes results from the filing of this 
Petition at this time, since none of the actions taken prior to October 9, 
1957 would have to be undone or repeated upon a grant of this Petition. 2 
5. The Chief Hearing Examiner has already determined that Fron- 
tier has standing, by reason of economic injury, to be an intervenor. 
There is attached hereto an affidavit by an officer of Frontier reaffirm- 
ing the facts of that injury which were set forth in the first Petition to 


Intervene and which are summarized 


1/ Frontier believes, of course, that the holding was erroneous, and is 
appealing it to the Commission, but if the holding was erroneous, then the 
first Petition to Intervene should have been granted, and the First Peti- 
tion was filed timely under Section 309(b) of the Act. 


2/ On October 10,1957, the same day as public notice was given of the 
dismissal of its Alliance application, Frontier filed with the Hearing Ex- 
aminer a Petition to postpone the hearing, now scheduled to resume on 
October 17,1957, until after this Petition to Intervene is acted upon by 

the Chief Hearing Examiner. Service of the Petition to postpone the 
hearing was made by hand, and waiver of the 4-day rule was asked to per- 
mit ruling on the postponement request in time to save Western Nebraska 
witnesses a useless trip to Washington. If the procedure with respect to 
action on the instant Petition to Intervene which is requested by Frontier 
is adopted, the hearing need not be postponed more than two business days. 
If the other parties should in effect injure themselves by insisting that the 
hearing proceed in Frontier's absence, and then later be forced to repeat 
those portions of the hearing from which Frontier was excluded, that is 

a matter beyond Frontier's control and cannot be considered as a reason 
why the Petition to Intervene should not be granted. 
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in paragraph 2, supra. Moreover, Frontier's participation in the hearing 
will be of assistance to the Commission in its determination of the issue 
as to Western Nebraska's financial qualifications, for the reason set forth 
in the attached affidavit: 3 
"Frontier's participation would assist the Commission in the de- 
termination of that issue because Frontier has knowledge of local 
conditions unknown to the Commission. For example, Frontier 
has the only operating television experience in the area proposed 
to be served. Based upon that experience it would develop a re- 
cord, by both cross-examination and the presentation of its own 
evidence, upon the basis of which the Commission could determine 
whether the Western Nebraska first year revenue estimate is 
reasonable. That estimate, which anticipates a healthy profit 
during the first year in the face of estimated costs of $225, 000 
for the year, is important, because Western Nebraska is relying 
upon an operating ‘cushion’ after construction of less than $30, 000. 
I am confident that Frontier will be able to show that this 'cushion' 
is completely inadequate and that Western Nebraska would ex- 
perience an operating loss during its first year of operation of far 
more than $30, 000." , 
6. Since Frontier has met all of the requirements of Section 1.388 
of the Commission's Rules, its Petition to Intervene should be granted. 
It should further be emphasized that, although Section 1.388 states that 
the Commission may exercise its discretion to grant or deny intervention, 
denial of intervention to Frontier in this case would clearly be an abuse 
of discretion and contrary to the provisions of Section 309(b) of the Com- 
munications Act and the holding in Elm City Broadcasting Corp. v. United 
States, 235 F.2d 811 (1956). For that case and the Act make it clear that 
any party who would be economically injured by the grant of an applica- 
tion has a right to intervene, and the Commission, once having found 
likelihood of injury, has no discretion to deny intervention. The only other 
condition which must be met under Section 309(b) in order to intervene as 
of right is the filing of a petition for intervention at least 10 days before 
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the commencement of the hearing. The instant Petition was, of course, 
filed later than that, but Frontier's first Petition to Intervene was filed 
more than 10 days before the commencement of the hearing and alleged 


the same injury as this Petition does. 
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Under Section 1.388 the Commission has jurisdiction to permit late inter- 
vention, within its discretion, 3/ and it would clearly be an abuse of that 
discretion to deny intervention as, in effect, premature, in an order re- 
leased October 4,1957, which makes it clear that any Petition to Inter- 
vene filed before October 10, 1957 (when dismissal of the Frontier Al- 
liance application was announced) would also be premature, and then to 
deny, as filed too late, a Petition for intervention filed on October 14, 1957. 
For these reasons, although Frontier has complied with the provisions 
of Section 1.388 of the Rules, and has set forth, together with an accom- 
panying affidavit, Frontier's interest in the proceeding, the manner in 
which its participation would assist the Commission in its determination 
of the issues, and the reasons why this Petition could not have been filed 
sooner, Frontier submits that it is entitled to intervene as of right, with 
the only showing required being a demonstration of its status as a party 
in interest, which showing has already been made. 


Request for Expedited Disposition 
7. The hearing is now scheduled to resume on October 17, 1957. 


It is respectfully requested, in view of the urgency of the need for action 
on this Petition, 


3/ There is,of course, nothing inconsistent between this provision and 
the provision in Section 309(b) that intervention may be had as of right 

if the filing is timely. As the Elm City case points out, the Commission 
permitted intervention under its rules for years when there was no pro- 
vision at all in the Act for intervention, and Section 405 of the Act contem- 
plates rehearing being granted parties in interest who had not participated | 





in the proceeding until after issuance of a final decision. If the Commis- :: 
sion has discretion to grant rehearing to parties who wait until after a 
final decision to ask for a hearing, it is clearly not beyond its powers to ; 


permit intervention at this stage in the proceeding. 
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that the provisions of the four day rule be waived, that responses, if 
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any, to this Petition be called for by no later than the close of business 
on October 16,1957, and that oral argument (which is requested by 
Frontier if any opposition to this Petition is filed) be held as soon there- 
after as is convenient to the Chief Hearing Examiner. | 
Respectfully submitted, 
FRONTIER BROADCASTING COMPANY 
By: /s/ Bernard Koteen 
/s/ Alan Y. Naftalin 
Its Attorneys 
October 14, 1957 


[Certificate of Service] 
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AFFIDAVIT IN SUPPORT OF PETITION TO INTERVENE 

William C. Grove, being duly sworn, deposes and states as follows: 

1. Iam Treasurer and General Manager of Frontier Broadcasting 
Company, and have held these positions for more than the past five years. 
Frontier Broadcasting Company is the owner and operator of radio and 
television Stations KFBC and KFBC-TV in Cheyenne, Wyoming, and tele- 
vision Station KSTF, Scottsbluff, Nebraska. This affidavit is being sub- 
mitted in connection with a Petition by Frontier to intervene in the hear- 
ing before the Federal Communications Commission involving the appli- 
cation (Docket No. 12048) of Western Nebraska Television, Incorporated 
for a construction permit for a new commercial television station to 
operate on Channel 13 at Alliance, Nebraska, which is approxim ately 40 
miles from Scottsbluff. 

2. Ihave read the statements of fact set forth in the Petition to 
Intervene filed by Frontier in the Alliance proceeding on September 20, 
1957, and those statements are true and correct to the best of my know- 
ledge and belief. In particular I can affirm that the Western Nebraska 
proposed station would place a predicted Grade A or better signal over 
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Scottsbluff, that it would place a predicted Grade B or better signal over 
the bulk of the area and population now within the KSTF Grade B contour, 
and that it would represent in effect the first television competition to 
KSTF. Therefore’ Frontier would be economically injured by a grant of 
the Western Nebraska application. 

3. The Commission placed in issue Western Nebraska's financial 
qualifications. Frontier's participation would assist the Commission in 
the determination of that issue because Frontier has knowledge of local 
conditions unknown to the Commission. For example, Frontier has the 
only operating television experience in the area proposed to be served. 
Based upon that ex- 
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perience it would develop a record, by both cross-examination and the 
presentation of its own evidence, upon the basis of which the: Commission 
could determine whether the Western Nebraska first year revenue esti- 
mate is reasonable. That estimate, which anticipates a healthy profit 
during the first year in the face of estimated costs of $225, 000 for the 
year, is important, because Western Nebraska is relying upon an opera- 
ting "cushion" after construction of less than $30,000. I am confident 
that Frontier will be able to show that this "cushion" is completely in- 
' adequate and that Western Nebraska would experience an operating loss 
during its first year of operation of far more than $30, 000. 

The foregoing statement is true and correct to the best of my know- 


ledge and belief. 
/s/ William C. Grove 


Signed and sworn to before me this 
12th day of October, 1957. 


/s/ Ann Comfagnaro 
Notary Public 


My Commission expires 3-2-59. 
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OPPOSITION OF WESTERN NEBRASKA TELEVISION, INC. 
TO FRONTIER BROADCASTING COMPANY'S PETITION FOR 
REVIEW OF ORDER OF THE CHIEF HEARING EXAMINER_ 


Now comes Western Acbraska Television, Inc. (Western Nebraska) 
{ H 
and files its opposition tg Petition of Frontier Broadcasting Company 
(Frontier) for review of order of the Chief Hearing Examiner. In sup- 


port thereof, Western Nebraska states as follows: 
* ye * 


[ 1220] | 
EXHIBIT A 


THE ALLIANCE (NEB.) DAILY TIMES-HERALD 
MONDAY, NOVEMBER 19, 1956 


A Statement of 
Facts Concerning ... 


FREE TELEVISION FOR ALLIANCE 
. AND WITHOUT DELAY: 


1. Application is being prepared and will soon be made by The 
Frontier Broadcasting Company of Cheyenne to the Federal Communi- 
cations Commission for approval to increase the tower height and power 
of Channel 10 in Scottsbluff. This is being done specifically to provide 
excellent television service for Alliance and a considerable area north, 
west, south, and east of Alliance. | 

2. The action is the result of a recent meeting of the owners of 
The Frontier Broadcasting Company who decided to appropriate neces-~ 
sary funds for new construction on Channel 10. This company will not 
solicit financial aid for any of its operations from the residents in the area 
it will serve. This is in keeping with the long standing policy of the 
broadcasting company's parent company, an organization which operates 


seven daily newspapers, three radio stations, a farm-ranch monthly 
publication, and two television stations in Wyoming and Nebraska. 


3. The Frontier Broadcasting Company had previously determined 
to bring this free service by use of Channel 13, but believes it can render 
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a broader service to a greater area by increasing the facilities of Chan- 
nel 10, KSTF. If the FCC approves the application for increased facil- 
ities on Channel 10, then we will immediately proceed with this project. 


If not, we will, upon receiving FCC approval, construct the additional 


facility on Channel 13. 
4. The Frontier Broadcasting Company is most sincere in its 


desire to bring free television to the people of Alliance and vicinity 
without delay. Perhaps an organization and its sincerity of purpose may 
best be evaluated by those who constitute it. The majority of stock- 
holders of The Frontier Broadcasting Company, those who shape its 
policies, include: Tracy S. McCraken, president and publisher of The 
Wyoming State Tribune and The Wyoming Eagle, of Cheyenne, The 
Laramie Republican-Boomerang and The Laramie Bulletin, The Northern 
Wyo. Daily News of Worland, The Rawlins Daily Times, The Rock Springs 
Rocket and Sunday Miner. He is a director of The American National 
Bank of Cheyenne, vice president of The Wyoming Realty Company, 
former president of the Cheyenne Chamber of Commerce, and vice presi- 
dent of the Uni. of Wyoming Board of Trustees; Frank H. Ricketson, Jr., 
vice president and general manager of National Theaters, Inc., president 
of Fox Intermountaia Theaters, director of The Public Service Company 
of Colorado and the Denver National Bank; Arthur E. Stoddard, president 
of the Union Pacific Railroad, director of the Omaha National Bank; 
Raymond F. List, former president of the National Sewing Machine Com- 
pany, director of Commonwealth Edison, director of the Second National 
Bank of Belvidere, Dlinois; R. J. Hofmann, president of the American 
National Bank of Cheyenne, director of The Wyoming Realty Company, 
president of the Cheyenne Apartment House Company, president of the 
Plains Hotel Company, director of the Public Service Company of 
Colorado; O. B. Koerfer, vice president of The Cheyenne Newspapers, 
Inc., director of Laramie Newspapers, Inc., Rawlins Newspapers, Inc., 
Big Horn Basin Newspapers, Inc., past president of the Wyoming Press 
Association; Alvan W. Harris, Superintendent of the mechanical depart- 
ment of Cheyenne Newspapers, Inc., secretary of Cheyenne Newspapers, 


si ee 
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Inc.; Robert S. McCraken, president of The Frontier Broadcasting Com- 
pany, associate publisher of Cheyenne Newspapers, Inc.; D. E. Woodson, 
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president of the Crystal Ice Company of Cheyenne, past Exalted Ruler 
of Cheyenne B. P. O. E., past commander of Cheyenne American Legion, 
former member of Wyoming Legislature; William C. Grove, vice presi- 
dent and general manager of The Frontier Broadcasting Company, owner 
KSID of Sidney, director and officer of KVRS in Rock Springs, director 
and managing director of KRAL in Rawlins, director at large of the 
National Association of Radio and Television Broadcasters; W. A. Cor- 
son, president of the Wyoming Automotive Company of Cheyenne, vice 
president of that concern's parent company, The Wyoming Automotive 
and Supply Company, director of the Plains Hotel Company, director of 
the Wyoming Realty Company, and vice president of Cheyenne Federal 
Savings & Loan Company. | 

5. Providing television coverage in the Alliance area is in keep- 
ing with long range plans instituted by The Frontier Broadcasting Com- 
pany with the construction of KFBC-TV in Cheyenne and KSTF-TV in 
Scottsbluff. | 3 

6. We hope the expanded coverage into Alliance from Channel 10 
will be in effect in a very few months. A new and more powerful 
DuMont TV transmitter already has been ordered. Construction of a 
tower of not less than approximately 500 feet in height will begin, of 
course, only following FCC approval, which we expect and hope will be 
within the next 60 to 90 days. ) 

7. With the advent of free television to Alliance and its tributary 
area, you will be provided immediately with the finest in "live" pro- 
gramming from all three of America's TV networks. You will see, live, 
as it happens, the World Series, the Rose Bowl parade, and the: New 
Year's day football games, national political conventions, local and 
national election coverage, ''Bob Hope Show," "Person to Person," 
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"Steve Allen Show," "Walter Winchell Show," "$64,000 Question," 
"Jackie Gleason Show," "Dinah Shore Show," "The Tennessee Ernie 
Ford Show," "The United States Steel Hour," and other special telecasts. 
Additionally, programs from all networks will be seen regularly includ- 
ing "Disneyland," "The Lawrence Welk Hour," Phil Silvers, George 
Gobel, Rosemary Clooney, Edgar Bergen and Charlie McCarthy, "I've 
Got A Secret,"’ "Highway Patrol," "Victory at Sea," "Science Fiction 
Theater," "The Sheriff of Cochise,"’ "Dr. Hudson's Secret Journal," 
Bishop Fulton J. Sheen, ''Telephone Time," ''The Hit Parade," Gale 
Storm, "Saturday at Seven-Thirty,"’ "December Bride," "Wire Service," 
"The Ray Anthony Show," "Soldiers of Fortune," -- to name just a few. 
National and local news and weather will be covered "live" three times 
daily both from the CBS network and from the Channel 5 and 10 studios. 
No single TV station or combination of two stations in this area (or most 
any other area) carries as many of these outstanding programs as do 
Channels 5 and 10. 

8. The management of KFBC-TV and KSTF-TV wants you to know 
that a major consideration in deciding to increase the power and tower 
height of Channel 10 was that this action is now the only way it can bring 
television to Alliance WITHOUT DELAY. Television, we believe, is the 
greatest medium of entertainment, information, and education the world 
has ever known. You will receive it shortly. It will cost you nothing 
except the price of your TV set, from which The Frontier Broadcasting 
Company receives absolutely no remuneration. 

9. We are happy that so soon we shall be an integral part of the 
domestic, community, and business life of Alliance and its surrounding 


territory. 
FRONTIER BROADCASTING CO. 


KFBC-TV ' KSTF-TV ‘ KF BC-Radio 
Underscoring supplied. 
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OPPOSITION TO SECOND PETITION TO INTERVENE | 
FILED BY FRONTIER BROADCASTING COMPANY 
On October 14,1957, Frontier Broadcasting Company (hereinafter 
referred to as "petitioner") filed a Second Petition to Intervene in this 
proceeding. We oppose the petition for the reasons hereinafter set forth. 
1. This was originally a comparative proceeding consisting of 
the applications of the above-styled applicant and petitioner for a new 
television station at Alliance, Nebraska. The applications were designated 
for hearing by Order of the Commission released June 12, 1957 upon two 
issues: the standard comparative issue, and an issue seeking a deter- 
mination of the financial qualifications of the applicant herein. On 
September 6, 1957, petitioner filed an application (BMPCT-4858) to im- 
prove the facilities of its television Station KSTG, Scottsbluff, Nebraska, 
and in that application petitioner stated that it would accept a grant of its 
Scottsbluff application and a simultaneous dismissal of its application then 
pending in this proceeding. On September 20, 1957, 11 days before the 
commencement of the hearing in this proceeding!’ , petitioner filed a 


Petition to Intervene in order to 


1/7 Section 309(b)of the Communications Act of 1934, as amended, pro- 
vides, inter alia: '**The parties in interest ,if any, who are not notified 
by the Commission of its action with respect to a particular application 
may acquire the status of a party to the proceeding thereon by filing a 
petition for intervention showing the basis for their interest at any time 
not less than ten days prior to the date of hearing. **" 


[1227] | 
acquire status as an intervenor, in addition to its status as an applicant, 
so that it would remain a party in the event its application in this pro- 
ceeding should be dismissed. The other parties to this proceeding opposed 
the petition, and on October 4,1957, the Chief Hearing Examiner released 
a Memorandum Opinion and Order (FCC 57M-944) denying the petition, 
and that action is being appealed by petitioner. By Order dated October 9, 
1957, released October 10, 1957 (FCC 57-1124) the Commission granted 





[1227] 


52 
petitioner's application for modification of its construction permit on 
Channel 10, Scottsbluff, Nebraska, and dismissed petitioner's application 
in this proceeding with prejudice. The hearing in this proceeding com- 
menced on the scheduled date of October 1, 1957, and is now in adjourn- 
ment until October 28, 1957. 

2. At the outset it should be pointed out that since the instant peti- 
tion was not filed within the time period specified in Section 309(b) of 
the Act -- not less than ten days prior to the date of hearing--petitioner 
is no longer entitled as of righttoacquire status as an intervenor in this 
proceeding. Petitioner's request must, therefore, be considered under the 
discretionary provisions of Section 1.388 of the Commission's Rules. 

3. In paragraphs 4 and 5 of the instant petition petitioner sets 
forth its showing with respect to the requirements of Section 1.388. Con- 
cerning the requirement that petitioner show how its "participation will 
assist the Commission in the determination of the issues in question", 
petitioner presents a quotation from the affidavit of its Treasurer and 
General Manager wherein the latter states that based upon its operating 


television experience in the area petitioner 
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"would develop a record, by both cross-examination and 
the presentation of its own evidence, upon the basis of 
which the Commission could determine whether the 
Western Nebraska first year revenue estimate is reason- 
able." 

This affiant also states: 
"I am confident that: Frontier will be able to show: that 
this 'cushion'’ [working capital] is completely inadequate 
and that Western Nebraska would experience an opera- 
tion loss during its first year of operation of far more 


than *** [the working capital shown by applicant]. 
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Thus it will be observed that petitioner's showing in this respect consists 
of generalizations and conclusions, and is completely devoid of any facts 
which would permit the Commission to make its own determination whether 
the admission of petitioner as a party to this proceeding will be of assis- 
tance to the Commission. | 

4. If the petitioner were allowed to intervene in this proceeding it 
would be in a position to delay legally the completion of the hearing pro- 
cess for a very substantial period. The question of undue delay and un- 
necessary extension of the Commission's hearing processes, we believe, 
is an important public interest consideration which should be weighed in 
conjunction with the benefits to be gained by an intervenor's participation 
in exercising the discretion called for by Section 1.388(b) of the Commis- 
sion's Rules. As an intervenor, the petitioner would have the right to file 
exceptions to an initial decision granting the application and the right to 
argue its exceptions orally before the Commission en banc, even though 
the Commission on review considered the initial decision to be sound. 
Thus, not only would there be an undue delay in providing a transmission 
facility to Alliance, Nebraska, but there would be the additional workload 
placed on the Commission and its staff in considering the exceptions 
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and the oral argument. In weighing the obvious potential undue delay that 
would be inherent if petitioner were allowed to intervene with the benefits 
to be gained by his participation, it is our view that the intervention should 
not be allowed. The lack of a satisfactory showing in the petition that the 
petitioner's intervention would serve a useful or constructive purpose 
emphasizes the necessity of denying the petition to avoid any undue de- 
lay in finalizing this matter. | : 

5. We do not believe that the petitioner would intentionally employ 
tactics which would unduly prolong the completion of this hearing. It is 
doubtful, however, that the petitioner in its role as an adwcate, could be 


[1229 ] 
54 

entirely objective in its analysis of an initial decision in this matter. It 
is our opinion, therefore, that the petitioner as an advocate, if allowed 
to intervene, could have what it believed to be a genuine disagreement 
with an initial decision granting the application in this case, even though 
the Commission believe its exceptions and arguments lack merit. 

6. The Broadcast Bureau is acutely aware of the financial issue 
in this proceeding and with the showing which the applicant proposed to 
make in connection therewith. Conferences have been held with applicant's 
counsel and additional information has been requested from the applicant; 
and further conferences appear to be necessary. In order that the financial 
qualifications of the applicant may be developed to the fullest, the Broad- 
cast Bureau will be receptive to any pertinent information and data that 
petitioner has in its possession and is disposed to supply. Also, if peti- 
tioner has any witnesses who can testify to any competent and material 
matters which are admissible 
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under the financial issue, the Broadcast Bureau will arrange to have them 


testify in this proceeding. Suffice it to say that if the Broadcast Bureau 

is of the view that the record in this proceeding will not support a grant 
of the application it would, of course, except to an initial decision recom- 
mending same. 

7. In the event that petitioner is of the view that the final decision 
which will be forthcoming in this proceeding is not a proper one, it may 
petition the Commission for a rehearing and bring to the Commission's 
attention any complaint it has concerning the handling of the proceeding 
by the Broadcast Bureau, the Hearing Examiner or the Commission, and 
to such erroneous findings of fact and conclusions which in its opinion 
flow therefrom and are the basis of what it regards as an incorrect disposi- 
tion of the application. And, if petitioner should not be satisfied with the 
action the Commission may take on such a petition, petitioner has re- 
course in the courts. Thus, it is apparent that the denial of the instant 
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petition would not be a violation of petitioner's right of due process of 
. law. 
8. In the last paragraph ofthe petitim, petitioner indulges in 

ao argument which is somewhat intriguing but carries no conviction as far 
as we are concerned. Petitioner readily concedes that the instant petition 
was not filed within the time period prescribed by Section 309(b) of the 
Act in order to permit it to intervene as a matter of right upon showing 
that it is a party in interest, but nevertheless, as we understand it, be- 
Hy cause of the unfortunate circumstances of its first petition being prema- 

ture and the instant one too late, the Commission should -- or must -- 

accord petitioner the statutory 
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right: : intervention rather than exercise its discretion in the light of 
the showing required under Section 1.388 of the Rules. We find no merit 
in this position taken by the petitioner. 
In view of the foregoing, the instant petition should be DENIED. 


Respectfully submitted, : 
Harold G. Cowgill : 
Chief, Broadcast Bureau 


/s/ Robert J. Rawson 
Chief, Broadcast Bureau 


/s/ Earl C. Walck 

Attorney 

Federal Commenteations Com- 
October 18, 1957. mission — 
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MEMORANDUM OPINION AND ORDER OF THE CHIEF 
HEARING EXAMINER 


The Chief Hearing Examiner has under consideration a pleading 
entitled "Second Petition To Intervene," which was filed October 14, 
1957 in the above-entitled proceeding by Frontier Broadcasting Company 
(Frontier). It is opposed by the applicant, Western Nebraska Television, 
Incorporated (Western Nebraska) and by the Commission's Broadcast 
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Bureau. Oral argument in the matter was heard on October 21, 1957. 

Briefly summarized, the background of facts relative to the in- 
stant pleading are these: The proceeding originally involved the applica- 
tions of Frontier and Western Nebraska, both having applied for con- 
struction permits to use Television Channel 13 in Alliance, Nebraska. 
In its order entered June 10,1957, the Commission directed that these 
applications be heard in consolidation. Hearing in the matter was sche- 
duled by the Hearing Examiner to commence on October 1, 1957. On 
September 6,1957, Frontier applied for construction permit to expand 
the facilities of its television station (KSTF) in Scottsbluff, Nebraska, 
and, in connection therewith, requested dismissal of its application for 
Channel 13 in Alliance in the event of a grant of the Scottsbluff proposal. 
This request was made by reason of the overlap in service contemplated 
in Frontier's Alliance and Scottsbluff proposals (Section 3.636 of the 
Rules of the Commission). On September 20, 1957, Frontier petitioned 
to be accorded the status of a party-intervenor in the Alliance proceeding 
as well as a comparative applicant therein. This was denied by the Chief 
Hearing Examiner in an order released October 4, 1957 (FCC 57M-944; 
Mimeo. 50757), on the grounds that there existed no legal or equitable 
basis for permitting Frontier to occupy the dual status which it sought, 
as such status in a proceeding of this character is not authorized by 
statute or rule; and that petitioner already enjoyed the right, as a com- 
parative applicant, to make the full evidentiary showing concerning the 
financial and character qualifications of Western Nebraska, which it 
proposed to make in the capacity of party-intervenor. Thereafter, on 
October 9, 1957, the Commission granted Frontier's application for an 
increase in the facilities of its Scottsbluff television station and simul- 
taneously dismissed its application in this proceeding for Channel 13 in 
Alliance. Five days later, Frontier filed a second petition for inter- 
vention which is here under consideration. 


. £250] 
57 | 
[1250] 

In support of the relief herein requested, petitioner adverts to 
the denial of its previous petition to intervene, supra, and to the subse- 
quent dismissal by the Commission of its Alliance application, claiming 
that its present petition must be regarded as having been diligently filed, 
in view of the above circumstances, even though such filing was after 
expiration of the period specified in Section 309(b) of the Communica- 
tions Act of 1934, as amended, for the filing of petitions to intervene 
by parties asserting an interest in proceedings of this kind. Petitioner 
alleges in substance (1) that it is presently an interested party under 
Section 309(b) of the Act, supra, as interpreted in The Elm City Broad- 
casting Corporation v. U. S., 235 Fed.(2d) 811 (1956); in view of its 
claim that it would sustain economic injury due to the establishment, 
through a grant of the Western Nebraska application, of a first tele- 
vision service in competition with its existing Station KSTF in Scotts- 
bluff, Nebraska; (2) that due to its prior participation in the proceeding, 
little or no harm to the other litigating parties or to the Commission's 
processes could result from the filing of its petition at this time; (3) that 
its participation in the proceeding would be of assistance to the Commis- 
sion in determining the issue respecting Western Nebraska's financial 
qualifications, for the reasons set forth in an attached affidavit; and (4) 
that the petition has, therefore, met the requirements of Section 1.388 
of the Commission's Rules and should be granted as a matter of dis- 
cretion, and, as well, as a matter of right, under Section 309(b) of the 
Communications Act; and that a denial of its petition would be an abuse 
of the Commission's discretion, and contrary to the statute cited and to 
the Court's decision in The Elm City case. 

The pertinent portions of Section 309 of the Communications Act 
are as follows: 

Sec. 309(a) If upon examination of any application provided for 

in section 308 the Commission shall find that public interest, 

convenience, and necessity would be served by the sleteat ts there- 


of, it shall grant such application. 
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(b) If upon examination of any such application the Commis- 
sion is unable to make the finding specified in subsection (a), it 
shall forthwith notify the applicant and other known parties in in- 
terest of the grounds and reasons for its inability to make such 
finding. Such notice, which shall precede formal designation for 
a hearing, shall advise the applicant and all other known parties 
in interest of all objections made to the application as well as 
the source and nature of such objections. Following such notice, 
the applicant shall be given an opportunity to reply. If the Com- 
mission, after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally designate 
the application for hearing on the grounds or reasons then obtain- 
ing and shall notify the applicant and all other known parties in 
interest of such action and the grounds and reasons therefor, 
specifying with particularity the matters and 
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things in issue but not including issues or requirements phrased 
generally. The parties in interest, if any, who are not notified 
by the Commission of its action with respect to a particular appli- 
cation may acquire the status of a party to the proceeding thereon 
by filing a petition for intervention showing the basis for their in- 
terest at any time not less than ten days prior to the date of hear- 
ing. Any Hearing subsequently held upon such application shall 
be a full hearing in which the applicant and all other parties in 
interest shall be permitted to participate but in which both the 
burden of proceeding with the introduction of evidence upon any 
issue specified by the Commission, as well as the burden of proof 
upon all such issues, shall be upon the applicant. 
Sections 1.388(b) and (d) of the Commission's Rules and Regulations 
provide as follows: 
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(b) Any other person desiring to participate in the hearing 
may file a petition to intervene. The petition must set forth the 
interest of the petitioner in the proceedings, must show how such 
person's participation will assist the Commission in the determi- 
nation of the issues in question, and must be accompanied by the 

» affidavit of a person with knowledge as to the facts set forth in 
the petition. The Commission in its discretion may grant or deny 
such petition or may permit intervention by such persons limited 


to particular issues or to a particular stage of the proceeding. 
\ x* * kK K * F 


(d) Petitions to intervene under this section must be filed 
with the Commission not later than 15 days after the issues in the 
hearing have first been published in the Federal Register.’ Any 
person desiring to file a petition to intervene after the expiration 
of such 15 days must set forth the reason why it was not possible 
to file the petition within the prescribed 15 days, unless good 
cause is shown for delay in filing, the petition will not be granted. 
Petitioner herein cannot be found entitled, as a matter of right, 

to intervene in the proceeding in view of the fact that its request was 
admittedly filed subsequent to the period specified for that purpose in 
Section 309(b) of the Act, supra. Although petitioner undoubtedly has 
alleged sufficient facts to show that it is a party in interest in the pro- 
ceeding, within the meaning of this section, as interpreted in The Elm 
City case, it has not established sufficient good cause for the delay in 
filing its request, as required by Section 1. 388(d) of the rules. As con- 
tended in the opposition of Western Nebraska, from June 10, 1957, when 
Frontier's application was designated for hearing, until September 21, 
1957 (the deadline for filing petitions for intervention under Section 309(b) 
of the Act), petitioner had the option to remain in the hearing in the 
capacity of a comparative applicant or to dismiss its application and be- 
come a party-intervenor. Nothing prevented it from dismissing the Al- 


liance application except its own decision to remain in the 
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(b) If upon examination of any such application the Commis- 
sion is unable to make the finding specified in subsection (a), it 
shall forthwith notify the applicant and other known parties in in- 
terest of the grounds and reasons for its inability to make such 
finding. Such notice, which shall precede formal designation for 
a hearing, shall advise the applicant and all other known parties 
in interest of all objections made to the application as well as 
the source and nature of such objections. Following such notice, 
the applicant shall be given an opportunity to reply. If the Com- 
mission, after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally designate 
the application for hearing on the grounds or reasons then obtain- 
ing and shall notify the applicant and all other known parties in 
interest of such action and the grounds and reasons therefor, 
specifying with particularity the matters and 
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things in issue but not including issues or requirements phrased 
generally. The parties in interest, if any, who are not notified 
by the Commission of its action with respect to a particular appli- 
cation may acquire the status of a party to the proceeding thereon 
by filing a petition for intervention showing the basis for their in- 
terest at any time not less than ten days prior to the date of hear- 
ing. Any Hearing subsequently held upon such application shall 
be a full hearing in which the applicant and all other parties in 
interest shall be permitted to participate but in which both the 
burden of proceeding with the introduction of evidence upon any 
issue specified by the Commission, as well as the burden of proof 
upon all such issues, shall be upon the applicant. 
Sections 1.388(b) and (d) of the Commission's Rules and Regulations 
provide as follows: 
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(b) Any other person desiring to participate in the hearing 
may file a petition to intervene. The petition must set forth the 
interest of the petitioner in the proceedings, must show how such 
person's participation will assist the Commission in the determi- 
nation of the issues in question, and must be accompanied by the 
affidavit of a person with knowledge as to the facts set forth in 
the petition. The Commission in its discretion may grant or deny 
such petition or may permit intervention by such persons limited 


to particular issues or to a particular stage of the proceeding. 
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(d) Petitions to intervene under this section must be filed 
with the Commission not later than 15 days after the issues in the 
hearing have first been published in the Federal Register.’ Any 
person desiring to file a petition to intervene after the expiration 
of such 15 days must set forth the reason why it was not possible 
to file the petition within the prescribed 15 days, unless good 
cause is shown for delay in filing, the petition will not be granted. 
Petitioner herein cannot be found entitled, as a matter of right, 

to intervene in the proceeding in view of the fact that its request was 
admittedly filed subsequent to the period specified for that purpose in 
Section 309(b) of the Act, supra. Although petitioner undoubtedly has 
alleged sufficient facts to show that it is a party in interest in the pro- 
ceeding, within the meaning of this section, as interpreted in The Elm 
City case, it has not established sufficient good cause for the delay in 
filing its request, as required by Section 1. 388(d) of the rules. As con- 
tended in the opposition of Western Nebraska, from June 10, 1957, when 
Frontier's application was designated for hearing, until September 21, 
1957 (the deadline for filing petitions for intervention under Section 309(b) 
of the Act), petitioner had the option to remain in the hearing in the 
capacity of a comparative applicant or to dismiss its application and be- 
come a party-intervenor. Nothing prevented it from dismissing the Al- 


liance application except its own decision to remain in the 
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hearing until its Scottsbluff application was granted. Thus, the delay in 
filing an appropriate petition to intervene is here held to have been 
caused by petitioner’s own decision, which it made at its peril, and was 
not due to causes beyond its control. In The Elm City case, supra, the 
Court held that a party who claims to be economically injured is entitled 
to intervene in a broadcast proceeding, as a matter of right, under Sec- 
tion 309(b) of the Communications Act, provided its petition for inter- 
vention is filed ten days before commencement of the hearing. As the 
petition here under consideration was not filed until after the hearing 
commenced, The Elm City case provides no support for petitioner's 
claims. 

As pointed out by the Commission's Broadcast Bureau, the state- 
ments set forth in the affidavit accompanying the petition, which is in 
support of petitioner’s assertion that its participation would assist the 
Commission in its determination of the qualifications of Western Nebraska, 
consist largely of generalities and conclusions, and are devoid of any 
facts which would appear to enable the Commission to determine whether 
petitioner's intervention herein would be of any tangible assistance in 
resolving the issues. The Bureau urges further that if petitioner were 
allowed to participate in the proceeding as a litigating or intervening 
party it would be in a position to exercise various procedural rights 
therein which might have the effect of delaying completion of the hearing 
process for a very substantial period of time and also placing an addi- 
tional burden on the Commission and its staff in reviewing the record 
made therein. But most important, in this connection, is the factor that 
such participation by petitioner could have the direct result of delaying 
the establishment of a new television broadcast facility in the city of 
Alliance. All of these factors must be weighed in connection with a de- 
termination of whether "good and sufficient cause" exists to warrant a 
grant of the intervention herein requested as a matter of discretion, and 
whether such intervention would be in the public interest. 
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It is the Commission's policy that, in its proceedings, all relevant 
material, wherever available, shall be developed upon the record of 
hearing. In the event petitioner herein has in its possession any matters 
which might be pertinent to the issues governing the proceeding, the 
rules of the Commission provide a method by which they may be intro- 
duced into the record, and, in this behalf, counsel for the Commission's 
Broadcast Bureau is available to render such assistance as may be neces- 
sary. Thus, Frontier has made no convincing showing that its petition 
is entitled to a grant by the Commission, .as a matter of discretion, 
under Section 1. 388(b) of the Rules, supra. : 
ACCORDINGLY, IT IS ORDERED, This 23rd day of Sutseky, 1957, 
that the second petition to intervene in the above-entitled proceeding, filed 
October 14,1957 in behalf of Frontier Broadcasting Company, IS DENIED. 
FEDERAL COMMUNICATIONS COMMISSION, 


James D. Cunningham 
Chief Hearing Examiner 


/s/ Mary Jane Morris 
Secretary 


Released: October 24, 1957 
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[Rec. Oct. 30, pl 
PETITION FOR REVIEW OF RULING 
OF HEARING EXAMINER 


Frontier Broadcasting Company (Frontier) files herewith its Peti- 
tion for Review of the ruling of Examiner Irion on October 28, 1957 (Tr. 
191, 199-200, 202) that Frontier is not a party to this proceeding. 

1. This Petition represents the third, and last, so Frontier be- 


lieves, petition for review of rulings denying Frontier participation as a 
party in this proceeding. The first two petitions were the "Petition for 
Review of Order of the Chief Hearing Examiner", filed by Frontier on 
October 8, 1957, and the "Petition for Review of Denial of Second Petition 
to Intervene, " filed by Frontier on October 28,1957, and reference is 
made to those petitions for the factual background to this Petition. 
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2. The hearing in this case reconvened on October 28,1957, and 
counsel for Frontier was present at that time, since it was unclear that 
the actions of the Commission in dismissing Frontier's application for 
Channel 13 at Alliance, Nebraska, and of the Chief Examiner in denying 
Frontier's petitions to intervene meant that Frontier was not at all times 
a party to the proceeding. This doubt came from the fact that Frontier 
was at one time clearly a party, that the Order dismissing its application 
did not in terms terminate its status as a party, and that a primary fac- 
tor in the Chief Hearing Examiner's denial of Frontier's petitions, partic- 
ularly the first one, was that Frontier's status as a party, arising from 
the fact that it was an applicant, made unnecessary a grant of leave to 
intervene. Since leave to intervene was absolutely essential 
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for the preservation of Frontier's rights unless it was already a party 
even after its application was dismissed, Frontier considered that pos- 
sibly this construction should be placed on the actions of the Commission 
and the Chief Hearing Examiner. 

3. This Petition for Review is accordingly being filed in order that 
the Commission will have the opportunity to grant Frontier its right to be 
a party to this proceeding by ruling that Frontier has always been a party, 
if the Commission believes that interpretation to be the correct one. 
Frontier has set forth in its previous pleadings the reasons why it con- 


siders that it is entitled to be a party to the proceeding as a matter of 


right, and it will not here repeat those reasons. It is clear from the pre- 
vious pleadings Frontier has filed that the Commission would be justified 
in denying both of the previous Petitions for Review only if it were to grant 
this one, thereby holding that Frontier has been a party at all times. 

4. In its Petition filed October 28,1957, Frontier requested that 
expedited consideration be given to this matter. This request is again 
urged here in the interests of all of the parties. 

Respectfully submitted, 
FRONTIER BROADCASTING COMPANY 
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By: KOTEEN & BURT 
836 Wyatt Building 
Washington 5, D.C. 


/s/ Bernard Koteen 
/s/ Alan Y. Naftalin 
Its Attorneys 


October 30, 1957. 


[1286] 
CERTIFICATE OF SERVICE 


[1309 ] 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Hyde dissenting. 


1. The Commission has before it for consideration (a) a petition 
filed October 8, 1957 by Frontier Broadcasting Company for review of a 
Memorandum Opinion and Order of Chief Hearing Examiner J ames D. 
Cunningham released October 4, 1957 (FCC 57M-944;Mimeo No. 50747), 
oppositions thereto filed October 18,1957 by Western Nebraska Television, 
Incorporated and Chief, Broadcast Bureau, and a reply to oppositions 
filed October 25, 1957 by Frontier Broadcasting Company; (b) a petition 
filed October 28,1957 by Frontier Broadcasting Company for review of a 
Memorandum Opinion and Order of Chief Hearing Examiner Cunningham 
released October 24, 1957 (FCC 57M-1031;Mimeo No. 51618), oppositions 
thereto filed November 15,1957 by Western Nebraska Television, Incor- 
porated and Chief, Broadcast Bureau; (c) a petition filed October 30, 1957 
by Frontier Broadcasting Company for review of a ruling at hearing on 
October 28, 1957 of Hearing Examiner H. Gifford Irion (Tr. 191, 199-200, 
202), an opposition thereto and a comment thereon filed November 12, 1957 
by Western Nebraska Television, Incorporated and Chief, Broadcast Bureau, 
respectively; (d) a motion filed June 28, 1957 by Frontier Broadcasting 
Company to enlarge issues, opposition thereto filed July 5,1957 by Wes- 


tern Nebraska Television, Incorporated, comment thereon filed July 19, 
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1957 by Chief, Broadcast Bureau, anda reply to opposition and comments | 
filed July 26, 1957 by Frontier Broadcasting Company; and (e) a motion 
filed June 28,1957 by Western Nebraska Television, Incorporated to en- 
large the issues, strike the financial issue and for clarification of issues, 
an opposition thereto filed July 8, 1957 by Frontier Broadcasting Company, 
a comment thereon filed July 19,1957 by Chief, Broadcast Bureau, anda 
reply to comment filed July 26, 1957 by Western Nebraska Television, 
Incorporated. 

2. The applications of Frontier Broadcasting Company (Frontier) 
and Western Nebraska Television, Incorporated (Western Nebraska) for 
construction permits for a new television broadcast station to operate on 
Channel 13 in Alliance, Nebraska, were designated for hearing in a com- 
parative proceeding by Order of the Commission released June 12, 1957. 
An issue was included to determine the financial qualifications of Western 
Nebraska in addition to the standard comparative issues. Hearing in the ‘ 
matter was scheduled by the Hearing Examiner to commence on October 
1,1957. On June 28,1957, petitions seeking modification of the issues 
were filed by both applicants. 


[1310] 

3. On September 6,1957, Frontier filed an application requesting 
modification of its construction permit for Station KSTF, Channel 10, 
Scottsbluff, Nebraska, to change the existing facilities and, in connection 
therewith, stated that it would accept a grant of the Scottsbluff application 
and the simultaneous dismissal of its Alliance application. On September 
20,1957, Frontier petitioned to be accorded the status of a party-inter- 
venor in the Alliance proceeding as well as a comparative applicant 
therein. This was denied by the Chief Hearing Examiner in a Memoran- 
dum Opinion and Order adopted October 2, 1957 and released October 4, 
1957 (FCC 57M-944;Mimeo 507477).2/ By Order released October 10, 1957, 
the Commission granted the application for modification of the Scottsbluff 
construction permit and dismissed Frontier's Alliance application with 
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prejudice. On October 14,1957, Frontier filed a second petition to inter- 
vene. In a Memorandum Opinion and Order adopted October 23, 1957 and 
released October 24,1957 (FCC 56M-1031;Mimeo 51618), the Chief Hear- 
ing Examiner again denied intewrentian =" | 

5. The Commission has before it three petitions for review, two 
requesting review of the rulings of Chief Hearing Examiner James D. 
Cunningham of October 2, 1957 and October 23,1957 denying Frontier per- 
mission to intervene, and one requesting review of a ruling of Hear ing 
Examiner H. Gifford Irion, made at hearing on October 28,1957, that 


1/ The Chief Hearing Examiner stated "However, Frontier, by virtue 

of its status in the proceeding as a comparative applicant, presently en- 
joys the right to make the full evidentiary showing concerning Western 
Nebraska which it wishes to make in the capacity of party-intervener, and 
is, therefore, already accorded complete due process. It follows that 
there can be no legal or equitable grounds for permitting Frontier to oc- 
cupy the dual status which it desires. In fact, as pointed out in the opposi- 
tions to the instant petition, double participation of the character pro- 
posed herein by a party in proceedings of this kind is not authorized by 
statute or by the Rules of the Commission. In this connection, the pen- 
dency of Frontier's application for increased facilities in Scottsbluff 
(KSTF) is without significance for purposes of determining the merits 

of the instant pleading." 


2/ He stated "Petitioner herein cannot be found entitled, as a matter 

of right, to intervene in the proceeding in view of the fact that its request 
was admittedly filed subsequent to the period specified for that purpose 

in Section 309(b) of the Act, supra. Although petitioner undoubtedly has 
alleged sufficient facts to show that it is a party in interest in the pro- 
ceeding, within the meaning of this section, as interpreted in The Elm 
City case, it has not established sufficient good cause for the delay in 
filing its request, as required by Section 1. 388(d) of the rules. As con- 
tended in the opposition of Western Nebraska, from June 10,1957, when 
Frontier's application was designated for hearing, until September 21, 

1957 (the deadline for filing petitions for intervention under Section 309(b) 
of the Act), petitioner had the option to remain in the hearing in the ca- 
pacity of a comparative applicant or to dismiss its application and become 
a party-intervenor. Nothing prevented it from dismissing the Alliance 
application except its own decision to remain in the hearing until its Scotts- 
bluff application was granted. Thus, the delay in filing an appropriate peti- 
tion to intervene is here held to have been caused by petitioner's own de- 
cision, which it made at its peril, and was not due to causes beyond its 
control." 
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Frontier is not a party to this proceeding. Western Nebraska, in its op- 
position to one of the petitions filed by Frontier, has requested that the 
Commission reconsider its grant of October 10, 1957 of Frontier's appli- 
cation for modification of construction permit of Station KSTF in Scotts- 
bluff, Nebraska (BMPCT-4858) and set the same for hearing. Also before 
the Commission for consideration are motions to modify the issues herein. 
Consideration will first be given to the rulings relating to the status of 
Frontier in this proceeding. 

6. Frontier asserts that the Chief Hearing Examiner erred in 
denying it permission to intervene. It points out that the Chief Hearing 
Examiner denied its first petition for intervention for two reasons: a 
belief that intervention was superfluous in view of Frontier's standing as 
an applicant, and a belief that the Communications Act and the Rules do not 
provide for "double participation". Frontier alleges that no double parti- 
cipation was contemplated and that a grant of intervention would not be 
superfluous for, if its application for Alliance were dismissed in the event 
its application for Scottsbluff were granted, (which has since occurred) . 
failure to permit intervention would result in a denial of Frontier's sta- 
tutory right to be a party to the hearing on the Western Nebraska applica- 
tion. It has a statutory right to intervene, it is submitted, without regard 
to its standing as an applicant in this proceeding, for intervention was re- 
quested more than ten days prior to the commencement of the hearing, 
pursuant to Section 309(b), upon the ground that it was licensee of Station 
KSTF, Scottsbluff, Nebraska which would suffer economic injury from a 
grant of the application of Western Nebraska. Reference is made to the 
statement by the Chief Hearing Examiner to the effect that if it were not 
for the pendency of Frontier's application for an Alliance station, its peti- 
tion for intervention would have to be granted under Section 309(b) as in- 


terpreted in The Elm City Broadcasting Corporation vs. U. S., 235 F 2d 
811 (1956). 


— —— 
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7. With respect to the denial by the Chief Hearing Examiner of the 
second petition to intervene, Frontier submits that the Chief Hearing 
Examiner erred in concluding (1) that Frontier was not entitled to inter- 
vene as of right because its second petition was filed subsequent to the 
period specified for that purpose in Section 309(b) of the Act; (2) that Fron- 
tier was not entitled to intervene as a matter of discretion under Section 
1. 388(d) of the Commission's Rules because good and sufficient cause was 
not shown for the delay in filing its request as it could have elected to dis- 
miss its Alliance application earlier and filed its request for intervention 
in a timely manner; (3) that the statements in support of Frontier's as- 
sertion that its participation would assist the Commission consist largely 
of generalities and conclusions and are devoid of any facts which would 
appear to enable the Commission to determine whether Frontier's inter- 
vention would be of any tangible assistance; (4) that Frontier's participa- 
tion as an intervenor might delay the proceeding and delay establishment 
of a new service for Alliance; and (5) that Frontier, under the Commis- 
sion's Rules, could deveiop relevant matters as a non-party with the assis- 


tance of the Commission's Broadcast Bureau. 


; [1312] 

8. Frontier contends that it is entitled to intervene as of right, in 
the circumstances of this case, even though its second petition was not 
filed at least ten days prior to hearing, either on the basis of its first peti- 
tion to intervene or on the basis of its second petition. In support of its 
argument that it can intervene as of right on the basis of its second peti- 
tion, Frontier asserts (1) that it would be an abuse of discretion to deny 
intervention when it was sought immediately following the dismissal of 
the Alliance application in view of the fact that Frontier had tried to inter- 
vene in timely fashion and had been denied solely because of the pendency 
of its application for Alliance, and (2) that the ten-day rule in Section 
309(b) is not applicable here where intervention is sought by one who has 
been designated as a party by the Commission. Frontier maintains that if 
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the Commission upholds the theory that intervention will be denied to an 
applicant and then denies intervention requested immediately upon the dis- 
missal of the application, it will have established a rule contrary to Sec- 
tion 309(b) under which intervention by a party in interest as of right be- 
comes impossible. The "election" theory adopted by the Chief Hearing 
Examiner, which required that Frontier had to elect whether to prosecute 
its application or become an intervenor, is invalid, according to Frontier, 
for no such requirement is specified in the Communications Act or in any 
Commission rule or decision. Furthermore, Frontier asserts that no de- 
sirable purpose is served by forcing such an election in this proceeding 
as Frontier acted properly in attempting to serve the Alliance area either 
by its application for Alliance or by its improvement of facilities at Scotts- 
bluff, and the fact that the application for Alliance was dismissed later 
than 10 days prior to the hearing has not delayed or encumbered the Com- 
mission's processes or worked a hardship on any other party. Frontier 
submits that even if the Commission would have the power to establish an 
election rule it would be improper to apply such a rule against Frontier 
without any prior notice in that retroactive imposition of an election doc- 
trine would violate due process of law. 

9. With respect to the contention that the ten-day limitation con- 
tained in Section 309(b) does not apply to the request for intervention by 
one who is a party to the proceeding, Frontier states that the only pur - 
pose of the cut-off provision is to permit orderly procedure by requiring 
that all parties be known to the Commission in advance of the hearing;that 
Frontier was a known party in advance of hearing and a grant of its petition 
to intervene, after hearing had started, would add no new party and would 
not disrupt the course of the hearing; that all it need do is give notice that 
it intended to remain a party to the proceeding and set forth its basis for 
continued interest, which it had done. 

10. If Frontier is not permitted to intervene as of right, it argues, 
in substance, that the Commission should permit it to intervene because 
it has an undoubted interest in the proceeding, its participation would be 
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of assistance to the Commission in furnishing information with respect 
to television experience in the area proposed to be served, and the giving 
of testimony under Section 1.723 of the Rules is no adequate substitute 
for intervention since it would be denied the right of cross-examination, 
the right to take depositions, and the right to attempt to persuade 
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the Examiner and the Commission of the correctness of its point of view. 
Frontier points out that it seriously considered offering its Treasurer 
and General Manager as a "public witness" under Section 1.723 but de- 
cided against it when it was determined that the witness could not have 
counsel represent him to object to improper questions or to conduct re-_ 
direct examination. . 

11. When hearing in this proceeding reconvened on October 28, 
1957, Hearing Examiner Irion ruled that Frontier was not a party to the 
proceeding. Frontier maintains, in its petition for review of this ruling, 
that it is unclear that the actions of the Commission in dismissing its 
Alliance application and of the Chief Examiner in denying intervention 
meant that Frontier was not at all times a party to the proceeding. Re- 
ference is made to the fact that the order dismissing the application did 
not in terms terminate Frontier's status as a party and the fact that the 
reason given for denial of intervention was that the status of Frontier as 
a party made a grant of leave to intervene unnecessary. Frontier argues 
that possibly it can be considered a party even after its application was 
dismissed. | 

12. First, to clear up any uncertainty that might exist, Frontier 
is not a party to this proceeding at the present time. It lost its status as 
a party-applicant on October 10,1957 when its application to improve its 
Scottsbluff, Nebraska facilities was granted and its application for Alliance 
was dismissed with prejudice. The fact that the Commission did not make 
specific reference to Frontier's loss of standing as a party-applicant does 
not mean, as Frontier contends, that Frontier was still to be considered 
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a party to the proceeding. Once its application was dismissed, it no lon- 
ger had standing as an applicant. Moreover, Frontier never obtained 
standing as a party-intervenor for both of its requests for intervention 
were denied, although for different reasons. The reason initially given 
for denial of intervention, that Frontier was already a party to the pro- 
ceeding, does not alter the situation. The Hearing Examiner was correct 
when he stated at hearing that Frontier was not a party to this proceeding. 


The petition for review and reversal of said ruling must consequently be 


denied. 

13. With respect to the requests for review and reversal of the 
rulings denying intervention, we have concluded, after careful considera- 
tion, that a similar conclusion must be reached. Intervention was denied 
initially because Frontier was already a party to the proceeding as an 
applicant. The Chief Hearing Examiner did not err in that determination. 
Section 309(b) of the Communications Act of 1934 was in our view never 
intended to permit a party in interest to occupy dual status in a proceed- 
ing as an applicant and as an intervenor. The intervention provision con- 
tained therein permits a party in interest, who has not been made a party 
to the proceeding, to become such a party as of right by requesting inter- 
vention not less than ten days prior to the date of hearing. The Court of 
Appeals in The Elm City decision made reference to this very point while 
discussing the 1952 amendment to Section 309 which added the interven- 
tion provision. It there stated ''Thus, under the statute as now consti- 
tuted, a party in interest who has not already been made a party to the 
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proceeding may acquire that status by filing a petition for intervention 
showing the basis of his interest" (235 F2d at page 815). At the time in- 
tervention was initially requested and when it was subsequently denied, 
Frontier was a party-applicant to the proceeding. Intervention was prop- 
erly denied. By this action Frontier was placed on notice that it could not 
occupy a dual status in this proceeding. However, it continued to prose- 
cute both its application for Alliance and its application for improved 
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facilities in Scottsbluff Y 

14. Frontier's second petition to intervene was filed after Com- 
mission grant of the improved facilities sought for Station KSTF and dis- 
missal of its competitive application herein. This petition, however, was 
not filed ten days prior to the commencement of the hearing as required 
by Section 309(b) of the Communications Act. The Chief Hearing Examiner 
denied intervention under Section 309(b) because of the untimely filing of 
the request and further denied intervention under Section 1. 388 of the 
Commission's Rules, finding that good cause was not shown therefor. 

We are of the view that he acted properly in so concluding. 

15. We cannot agree with Frontier's argument that the ten day 
rule in Section 309(b) is not applicable to deny intervention where it is 
sought by one who has been designated as a party by the Commission. 
Section 309(b) provides that the petition for intervention be filed "at any 
time not less than ten days prior to the date of hearing". Frontier cannot 
be permitted to use the intervention provision of Section 309(b), when it 
meets all the requirements therein, to compel a conclusion that it has a 
right to intervene and then argue, when it fails to meet such requirements, 
that the limitations in the section are not applicable to it. Yet Frontier 
argues that it can intervene as of right even though it did not comply with 
the requirements of Section 309(b). No authority in support thereof is 
called to our attention. Frontier also speaks in terms of an abuSe of 
discretion on the part of the Commission in denying intervention when it 
is sought immediately upon the dismissal of its competitive application, 
after a timely request for intervention had been denied because of the 
pendency of the application. Under the factual situation here involved 
we can see no abuse of discretion, the status to be occupied by Frontier 
having been under its sole control. . 

16. In our view Frontier has also failed to demonstrate that it 
should be permitted to intervene as a matter of discretion. Initially, 
sufficient good cause has not been established to excuse its non-compliance 
with Section 1.388(d) of the Rules which requires that petitions to inter- 
vene be filed within 15 days after issues have first been published in the 
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Federal Register. As pointed out by Chief Hearing Examiner Cunningham, 


1/ Frontier, in Exhibit B of its application for modification of construc- 


tion permit to improve facilities in Scottsbluff (BMPTC-4858) filed Sep- 
tember 6, 1957, stated that it "has no desire to prosecute its Alliance 
application after a grant of the instant application, and it will accept a 
grant of the instant application and the simultaneous dismissal of its 
Alliance application”. 
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until ten days prior to commencement of the hearing Frontier had an op- 
tion to remain in the hearing as a comparative applicant or dismiss its 
application and become a party intervenor. Having made its election, it 
cannot, now that it has secured the additional facilities sought, avoid the 
force of that election, through intervention under the discretionary pro- 
visions of the Commission's Rules. This is not the retroactive imposition 
of a new election doctrine upon Frontier as urged by that petitioner. We 
believe the position here stated to be self evident by a reading of the ap- 
plicable sections of the Communications Act and our Rules. Moreover, 
Frontier has failed to demonstrate how its participation will assist the 
Commission in the determination of the issues for, as the Chief Hearing 
Examiner found, the statements set forth in the affidavit accompanying the 
request to intervene were largely generalities and conclusions and were 
devoid of facts which would enable the Commission to determine whether 
the intervention of Frontier would be of assistance. Under these circum- 
stances, together with the consideration that intervention by Frontier 
could delay the establishment of a new television facility in the city of 
Alliance, the Chief Hearing Examiner's conclusion clearly was correct 
and should be sustained. This will not, however, preclude Frontier, should 


it have material and relevant evidence, from presenting such evidence in 


conformance with the provisions of Section 1.723 of the Rules. 


17. Frontier cannot now be heard to argue that it has not been 
accorded due process of law or that a hardship has been imposed upon it 
by our determination herein. We are aware that permitting a person, not 
a party to the proceeding, to introduce evidence under Section 1.723 does 
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not afford all the rights and privileges of intervention. However, when 
the requirements for intervention have not been met, as here, Frontier 
still has available to it a means whereby relevant material relating to 
the qualifications of Western Nebraska as a licensee can be developed 
upon the record of hearing. 3 

18. Ourattention is now directed to that portion of the opposition 
to the petition for review of the denial of the first petition to intervene, 
filed October 18, 1957 by Western Nebraska, which requests that the 
Commission, on its own motion, reconsider its grant on October 10, 1957 
of the application of Frontier to modify its construction permit for Chan- 
nel 10, Scottsbluff, Nebraska and set the same for hearing. Western 
Nebraska contends that certain matters raise a serious question as to the 
qualifications of Frontier to be the licensee of a radio or television sta- 
tion. Among other things, it states that there were two instances in 
which the General Manager and Treasurer of Frontier, William Grove, 
applied for stations in other areas which allegedly delayed the establish- 
ment of broadcast services in those areas and that the facts establish 
that Frontier attempted to sabotage Western Nebraska's campaign to sell 
stock. Upon consideration of the allegations made by Western Nebraska, 
and the assorted facts referred to in support thereof, the Commission is 
of the opinion that a sufficient showing has not been made which would 
warrant reconsideration by the Commission on its own motion of the 


grant to Frontier. 
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19. There remains for consideration by us at this time motions 
to modify the issues filed herein on June 28,1957 by Frontier and Western 
Nebraska. In view of our determination that Frontier is not a party to 
the proceeding and will not be permitted to intervene, the motion to en- 
large issues filed by it is moot and will not be considered further. That 
portion of the motion to enlarge the issues which was filed by Western 
Nebraska having reference to the application of Frontier or requesting a 
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comparison of the two applications is moot and will be disregarded. The 
remaining portion of said motion of Western Nebraska requests that the 
issue regarding its financial qualifications should be stricken. On the 
basis of its application and the correspondence with respect thereto 
Western Nebraska failed to establish to our satisfaction that it was finan- 
cially qualified without further information bearing on that matter. The 
facts in support of its request to delete this issue have not persuaded us 
to alter this conclusion. Hearing thereon is therefore required in order 
to establish whether Western Nebraska is in fact financially qualified to 
provide the service proposed. 

20. In view of the foregoing, IT IS ORDERED This 30th day of 
January, 1958, that the motion to enlarge issues filed June 28, 1957 by 
Frontier Broadcasting Company IS DISMISSED AS MOOT; that the portion 
of the motion to enlarge issues filed June 28,1957, by Western Nebraska 
Television, Incorporated which requests that the financial issue be stricken 
IS DENIED and the remainder of said motion IS DISMISSED AS MOOT; 
that the petitions for review and reversal of rulings of the Chief Hearing 
Examiner and of the Hearing Examiner, filed October 8, October 28, and 
October 30, 1957 by Frontier Broadcasting Company ARE DENIED; and 
that the portion of the opposition to the petition for review filed October 
18, 1957 by Western Nebraska Television, Incorporated, which requests 
reconsideration of the October 9, 1957 grant of the application of Frontier 
Broadcasting Company to modify its construction permit for Channel 10, 
Scottsbluff, Nebraska, IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Secretary 


Released: February 3, 1958 
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[Rec. Feb. 18, 1958] [1450] 


SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON 25, D.C. 


Miss Mary Jane Morris, Secretary 

Federal Communications Commission Feb. 14, 1958 
New Post Office Building ) 
Pennsylvania Avenue at 12th Street 

Washington, D. C. 


Re: Western Nebraska Television, Inc. 
File No. 24D-2283 


Dear Madam: 

Attached hereto is a copy of an offering circular proposed to be 
used in connection with an offering of securities pursuant to Regulation 
A, an exemption from registration under the Securities Act of 1933, as 
amended, which exemption is available to an issuer provided the eeeel 
cable terms and conditions of the Regulation are met. ) 

Reference is made to pages 1, 2 and 3 of the attached offering cir- 
cular. We would appreciate it if your staff members who are familiar 
with the application pending before your Commission would review the 
circular and furnish this Division with any comments or suggestions they 


may have with respect to the adequacy or completeness of the statements 


therein made. 

It is our understanding that there is pending before your Commis- 
sion a contest involving the subject company and a company known as 
Frontier Broadcasting Company, which, we have been advised, is oppos- 
ing the application of the subject company before your Commission. We 
should also appreciate being informed as to the status of that proceeding. 

As you may know, although this Commission does not pass upon 
the merits of a security or a company's business operations, it is con- 
cerned with compliance by a company with the statutory standards of fair 
and adequate disclosure to the public. Accordingly, we are interested in 
the accuracy of the facts stated in the circular, as well as the possible 
omission of any material information which should be disclosed. 
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Since this filing is currently being processed, a reply at your 
earliest convenience will be greatly appreciated. Please return the en- 
closed material with your reply. 
Very truly yours, 


/s/ Harold V. Lese, Chief 
Enclosure: Branch of Small Issues 
Division of Corporation Finance 
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DUPLICATE 
OFFERING CIRCULAR 
WESTERN NEBRASKA 
TELEVISION INCORPORATED 
ALLIANCE, NEBRASKA 


6, 000 SHARES COMMON STOCK 
SALE PRICE $50. 00 PER SHARE 
(PAR VALUE $50. 00 PER SHARE) 


[Rec. Feb. 18, 1958] 


THESE SECURITIES ARE OFFERED PURSUANT TO AN EXEMPTION 
FROM REGISTRATION WITH THE SECURITIES AND EXCHANGE COMMISSION . 
THE COMMISSION DOES NOT PASS UPON THE MERITS OF ANY SECURITIES 
NOR DOES IT PASS UPON THE ACCURACY OR COMPLETENESS OF ANY OF- 
FERING CIRCULAR OR OTHER SELLING LITERATURE. 


THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED 
BY THE BUREAU OF SECURITIES, STATE OF NEBRASKA. 


THE ISSUER HAS REGISTERED THE SECURITIES BY FILING CERTAIN 
INFORMATION WITH THE BUREAU OF SECURITIES. THE BUREAU DOES 
NOT PASS UPON THE MERITS, WORTH OR VALUE OF ANY SECURITIES 
REGISTERED WITH IT. 


Offering Underwritings Proceeds 
Price To Discounts orCom- To 
Public missions The Company 


Per Share $ 50. 00 None $ 50. 00 
300, 000. 00 300, 000. 00 


No dealer, salesman, or any person has been authorized to give 
any information or to make any representations other than those con- 
tained in this offering circular and, if given or made, such information 
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or representation must not be relied upon as having been authorized. 
The date of this offering is February , 1958. 


[1452] 
[Received Feb. 18, 1958] 
STATEMENT OF THE PRESIDENT 

This is a complete statement of the actual progress of this Cor- 
poration to date and a summary of its future plans. You will note an 
intention by the Corporation to make a substantial investment in the 
future of Western Nebraska. Panhandle residents have indicated to us 
that the need for quality TV is sufficient to warrant individual invest- 
ments in such an enterprise; with that fact in mind, the Corporation's 
offering circular is submitted. | 
L. L. HILLIARD, President 
WESTERN NEBRASKA TELEVISION 
INCORPORATED 
February _, 


[1453] 
[Received Feb. 18, 1958] 
GENERAL INFORMATION 

1. Western Nebraska Television Incorporated was incorporated 
September 20,1956, under the laws of Nebraska with authorized capital 
of $300, 000. 00 consisting of 6, 000 shares of common stock at $50 per 
share. Two Thousand nine hundred sixty-five shares were either paid 
for or subscribed at this time. There is a paid in capital of $64, 200. 00 
received from the cash sales of common shares. 

2. The principal place of business of the corporation is at 1100 
West Tenth Street, Alliance, Nebraska. However, if a television station 
is erected, the Corporation anticipates placement of the Corporation's 
primary broadcasting facilities near Angora, Nebraska, with studios 
and business offices in both Alliance and Scottsbluff, Nebraska. 
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DESCRIPTION OF BUSINESS 
1. This is a new corporation with no history to report. Itis 

organized to construct and operate a television station designed to pro- 
vide quality television reception to most of the Panhandle of Western 
Nebraska. An application has been filed with the Federal Communication 
Commission for a construction permit for the use of Channel 13 which 
is presently allocated to Alliance by that Commission. A hearing on that 
application is nearly complete, the same having been adjourned to allow 
the Corporation an opportunity to submit certain additional detail evi- 
dence requested by the Commission. If the application is granted, the 
Corporation is not bound to the Commission to construct such a station. 
Whether or not the station is erected depends primarily on these two im- 
portant factors: . 

(a) An affiliation with one of the major television networks. 
Without such an affiliation the Corporation is certain it could not go for- 
ward, since the network programming and financial assistance are indis- 
pensable. No official commitment 


[1454] 
by any of the networks has been made, nor is a network contract possible 
prior to receipt by a station of a construction permit. However, officials 
of the Corporation have been given encouragement by one of the networks 
contacted. The networks have in recent months shown a tendency to affil- 
iate with stations serving the size market this Corporation contemplates 
serving. 
(b) Sale of Stock to the public. The cost of purchasing and 

erecting the equipment and buildings which are necessary for such a 
station is estimated to be between 250 and 300 thousand dollars, depend- 
ing on the type and extent of equipment purchased initially. One major 
equipment supplier has offered attractive credit arrangements. 

2. This Corporation was formed through the joint auspices of 
the owners and management of Radio Stations KOLT of Scottsbluff and 
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KCOW of Alliance. Both stations are at present the primary stockholders 
in the corporation. Both radio stations have had extensive experience in. 
" the broadcasting field. Their knowledge of broadcasting and their fami- 
liarity with the listening and advertising public in Western Nebraska will 
be advantageous to a television station, once constructed. Each station 
contemplates some interchange of its facilities and personnel with the 
television station, thus reducing construction and operating costs. 

3. The incorporators detect a need in Western Nebraska for 
quality television produced for and by Western Nebraskans. They reason 
that such a “home owned" venture which must rely on Western Nebraska 
viewers and advertisers for most of its livelihood would be more sensitive 
and, therefore, more responsive to the needs and desires of this far-. 
flung community. . 

4. The Corporation does not present its stock issue as a "get 
rich quick" scheme. Rather, it asserts that it intends to enter a highly 
competitive and expensive business which is, first of all, a community 
service in information and entertainment. A number of like ventures 
have failed in recent years, but, for the most part, television stations 
have been successful. Certainly, in its first years, the prospect for a 
substantial annual return : 


[1455] | 
on this stock is remote. However, as a long range proposition, the 
Corporation has reasonable prospects for the success of this issue as 
a growth stock. 
TECHNICAL DATA ) 

1. The Corporation has retained John B. Hefflefinger, a radio 
and television consulting engineer of Kansas City, Missouri. His best 
advice is that the essential service coverage contours will extend 50 to 
60 airline miles in all directions from Angora. Good reception will be 
certain in the essential service area. In addition, Mr. Heffelfinger 
estimates that fringe area reception will be possible to a distance of 
10 to 20 miles beyond the essential service contours. Therefore, the 
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estimated coverage area, including the fringe reception area, would ex- 
tend approximately 75 airline miles in all directions from Angora. This 
coverage assumes the use of a 10 KW transmitter, a 500 ft. tower and 
a 12-bay antenna. Effective radiated power would be in excess of 
100, 000 watts. The essential coverage area would reach many Panhandle 
communities, including Alliance, Scottsbluff, Hemingford, Gering, 
Mitchell and Sidney, plus many of the other North Platte Valley Towns, 
and much of the farming and ranching area throughout the Panhandle. 
All estimated coverage areas are based on competent engineers’ advice. 
Exact coverage contour can only be determined after the station is in 
operation. 

2. As an approximation, more than 100, 000 viewers would be 

blanketed by the anticipated signal. 


3. Initially, the station would be on the air only in the late after- 


noon and early evening hours. This schedule would be broadened as it 
becomes economically possible. It is planned, and this assumes a net- 
work affiliation, to present live network shows concurrently with their 
presentation in the metropolitan areas. Programs of local interest would 
emanate from studios in both Scottsbluff and Alliance. Nothing in the 
Corporation's initial plans includes color TV, since the cost 
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is prohibitive at the outset. Perhaps at a later date this additional 
feature can be added. The proposed call letters of the station are KWNTV. 


DESCRIPTION OF PROPERTY 
At present, no property is owned by the Corporation. It has an 
option to purchase a 10 to 15 acre site near Angora for the erection of 
the primary broadcasting facilities. Should the Corporation proceed, it 
will purchase that real estate and the television equipment mentioned 
earlier. Joint use of the facilities of the sponsoring radio stations re- 
duces the necessity for a substantial real estate investment. 
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SECURITIES BEING ISSUED 
1. The Corporation proposes to issue and sell through its own 


officers and agents to any interested person in Nebraska not more than 


6, 000 shares of its common stock. It will issue only common stock and 


does not contemplate a bond issue of any kind. ! 

2. All shares are, of course, voting shares and have as their 
only restriction a provisio found in the Articles of Incorporation that the 
owner of the Corporation's stock who intends to sell must first offer it 
back to the Corporation at a price equivalent to any firm sale price offer 
the owner may have had. If the Corporation does not exercise its option 
to purchase at that price, the owner may Sell elsewhere. 

3. The 6,000 common shares have a par value and sale price of 
$50 per share. At this writing 1, 284 shares have been purchased and 
paid for and 1, 681 other shares have been subscribed. There is no under- 
writer, hence no underwriting expense. The Corporation's officers or 
agents have and will sell the stock; stock sales expenses of the Cor- 
poration's officers and agents thus far are $115.00. The shares will 
have no fixed rate of dividend; all stock in Nebraska may be voted 
cumulatively. : 
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MANAGEMENT : 
The Articles of Incorporation provide for a Board of Directors 
composed of not less than three nor more than five stockholders. At 
present there are five directors, who are: 


L. L. HILLIARD, Scottsbluff, Nebraska 
President; owner-manager of Radio Station KOLT 
Owner of 400 shares for which 40 have been paid 
in cash to date. 


GENE ACKERLEY, Alliance, Nebraska 
Vice-President; general manager Radio Station KCOW 
Owner of 10 shares, fully paid. 
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WALTER R. METZ, Alliance, Nebraska 
Secretary-Treasurer; director of Sandhills Broadcasting 
Company; lawyer. 

Owner of 5 shares, fully paid. 


J. WHARTON COVER, Alliance, Nebraska 

Director; President Sandhills Broadcasting Company; 
President Cover-Jones Motor Company 

Owner of 20 shares, all subscribed. 


T. C. GREGORY, Alliance, Nebraska 

Director; Vice-President Sandhills Broadcasting Company; 
General Insurance. 

Owner of 40 shares for which 20 have been paid in cash to 
date. 


The board will, in all prohability appoint a manager of the proposed 
station to be the general administrative officer. Both Mr. Hilliard and 
Mr. Ackerley compose an executive committee of the Board and have 
devoted countless hours to the preparation and presentation of the Cor- 
poration's case before the Commission. A continuation of this arrange- 
ment will give the Corporation the full benefit of their many years of 


broadcasting experience. To 
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date, at least, no remuneration other than out of pocket expense has been 


paid nor is anticipated for the directors. O. P. Farrington and F. B. 
Girard,both of Alliance, Nebraska, appear on the Corporation's Arti- 
cles of Incorporation as organizers; both gentlemen were at that time 
directors of Sandhills Broadcasting Corporation. 


PLAN OF DISTRIBUTION 

The present officers and agents of the Corporation will sell the 
offered shares to the general public who are residents of Nebraska. No 
discounts will be allowed, no commission will be paid. Should the ven- 
ture be dropped prior to actually constructing a television station, the 
sums received from the sale of stock shall be returned to the stock- 
holders less each stockholder's proportionate share of expenses incurred 
to that date, including the expense of dissolution. 
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[1459 ] 
EXPENSES TO DATE | 

Attorney fees svg co pee he ES be Wie wk errr Try: $ 8, 320.89 
Engineering feeS .....-cccccccees lh ge id ad SE we ~ 1, 082.96 
Incorporating fees ......... re | 300. 00 
Advertising, printing and office expense ......... : 2,065, 36 
Travél jg ssenaeas in taataweaer is eck eee we — 1,191. 62 
Accounting = ......... error err reiawes an | 45.00 
Total ExpenSeG cas 00 050 Sede ee ewe eRe hes 8 w WO $13, 005.83 . 

[1460] 

LEGAL OPINION 


In the opinion of the Corporation's counsel, Stubbs & Metz, of 
Alliance, Nebraska, (Mr. Metz being one of the directors of the Cor- 
poration) the 6, 000 shares of the Corporation's common stock being 
offered for sale are valid securities and their offering has been attended 
by the necessary corporate proceedings. , 


LITIGATION 

The Corporation is not engaged in litigation and has no knowledge 
of any legal actions to be brought against it. There are no judgments 
against it. The Corporation has, however, made application to the 
Federal Communications Commission for a construction permit and it 
is at least conceivable that litigation might ensue as an outgrowth of 
this application, although this prospect is unlikely. A hearing before 
that Commission is now nearly complete; no other television concerns 
are at present requesting Channel 13 for Alliance. | 








OPTIONS, WARRANTS, RIGHTS ; 
No options, grants or warrants of any nature exist with respect 
to this stock issue. It is anticipated that the two sponsoring stations 


will receive stock to reimburse them for expense incurred and service 





82 


WALTER R. METZ, Alliance, Nebraska 
Secretary-Treasurer; director of Sandhills Broadcasting 
Company; lawyer. 

Owner of 5 shares, fully paid. 


J. WHARTON COVER, Alliance, Nebraska 

Director; President Sandhills Broadcasting Company; 
President Cover-Jones Motor Company 

Owner of 20 shares, all subscribed. 


T. C. GREGORY, Alliance, Nebraska 

Director; Vice-President Sandhills Broadcasting Company; 
General Insurance. 

Owner of 40 shares for which 20 have been paid in cash to 
date. 


The board will, in all prohability appoint a manager of the proposed 
station to be the general administrative officer. Both Mr. Hilliard and 
Mr. Ackerley compose an executive committee of the Board and have 
devoted countless hours to the preparation and presentation of the Cor- 
poration's case before the Commission. A continuation of this arrange- 
ment will give the Corporation the full benefit of their many years of 


broadcasting experience. To 


[1458] 
date, at least, no remuneration other than out of pocket expense has been 
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LEGAL OPINION 


In the opinion of the Corporation's counsel, Stubbs & Metz, of 
Alliance, Nebraska, (Mr. Metz being one of the directors of the Cor- 
poration) the 6, 000 shares of the Corporation's common stock being 
offered for sale are valid securities and their offering has been attended 


by the necessary corporate proceedings. 


LITIGATION | 
The Corporation is not engaged in litigation and has no knowledge 
of any legal actions to be brought against it. There are no judgments 
against it. The Corporation has, however, made application to the 
Federal Communications Commission for a construction permit and it 


is at least conceivable that litigation might ensue as an outgrowth of 





this application, although this prospect is unlikely. A hearing before 
that Commission is now nearly complete; no other television concerns 
are at present requesting Channel 13 for Alliance. 


OPTIONS, WARRANTS, RIGHTS 


No options, grants or warrants of any nature exist with respect 





to this stock issue. It is anticipated that the two sponsoring stations 


will receive stock to reimburse them for expense incurred and service 
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rendered by each in the formation of this Corporation. Perhaps, as 
time goes by, similar payments will be made in lieu of later services 
rendered. The matter rests in the discretion of the Board of Directors 
as provided in the Articles of Incorporation. No present agreements 
exist therefor. Every share issued has been paid for in full in cash; no 
plan exists for any other method of payment except as outlined above as 


to remuneration for services rendered. 


[1461] 


AUDITOR'S REPORT 
BALANCE SHEET 12/31/57 


ASSETS: 
Cash in Bank $57, 141.62 
Due on Stock Subscriptions 83,535.00 


Organization expense 

Attorney Fees 8, 320. 89 

Engineering fees 1, 082.96 

Incorporating fees 300. 00 

Advertising, printing 

and office expense 2, 065. 36 

Travel 1,191.62 

Accounting 45.00 13, 005.83 

TOTAL ASSETS $153, 682.45 


LIABILITIES: 
Accounts payable 5, 397.45 


Net Worth: 


Authorized Stock 300, 000. 00 
Less Unissued Stock 235, 250. 00 
64, 750. 00 
Due on Stock Subscriptions 83,535.00 148, 285.00 


$153, 682. 45 





a 
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[1467] 
Mr. Harold V. Lese, Chief 
Branch of Small Issues Mar. 3, 1958 
Division of Corporation Finance 
Securities and Exchange Commission 8860 
Washington 25, D. C. 
Re: Docket No. 12048 


Dear Sir: 

In accordance with your letter of February 14,1958, we have re- 
viewed the prospectus of the Western Nebraska Television, Inc. , Alliance, 
Nebraska, insofar as it concerns broadcast matters which are subject to 
our jurisdiction. ! 

Based upon a comparison of the information in the prospectus and 
that furnished to the Commission or known to the Commission, it would 
appear that the prospectus is substantially correct and complete with re- 
spect to the broadcast material reported therein. 

In response to your inquiry concerning the status of the proceeding 
involving the competing applications of Western Nebraska Television, Inc. 
and the Frontier Broadcasting Company for construction permits for a new 
television station on Channel 13 at Alliance, Nebraska, the Commission 
granted an application of Frontier Broadcasting Company for modification 
of its construction permit on Channel 10 at Scottsbluff, Nebraska, on 
October 10,1957, and dismissed with prejudice Frontier's application 
for a station on Channel 13 at Alliance. Hearing on the application of 
Western Nebraska Television, Inc. , on the issue to determine whether the 
applicant is financially qualified to construct, own and operate the pro- 
posed station, has been concluded. The record was closed on February 7, 
1958, and proposed findings are due to be filed with the Hearing Examiner 
on March 14, 1958. In the event you should deem it advisable to check the 
hearing record in the above-referred to proceeding, it is available in the 
Commission's Public Reference Room at Room 7013, New Post Office 


Building. 
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The enclosure accompanying your letter is being returned herewith. 
Very truly yours, 


EC Walck:gmb/bf:B 
February 28, 1958 


cc: Docket Div. (2) 
Encl. 


/s/ Mary Jane Morris 
Secretary 


[1484] 


[Filed 3/14/58 ] 
PROPOSED FINDINGS OF FACT AND CONCLUSIONS 
Preliminary Statement 

In its Order of June 6, 1957 (released June 10,1957), the Commis- 
sion designated the above-entitled application of Western Nebraska Tele- 
vision, Incorporated for hearing in a consolidated proceeding with the then 
mutually exclusive application of Frontier Broadcasting Company (File 
No. BPCT-2194, Docket No. 12047). Both applications requested a con- 
struction permit for a new television broadcast station to operate on 
Channel 13 in Alliance, Nebraska. In its order of designation, the Com- 
mission found both applicants to be legally, technically and otherwise 
qualified, 1/ 
struct, own and operate the proposed television stations. The Commission 


and also found Frontier to be financially qualified, to con- 


specified an issue, however, inquiring into the financial qualifications of 
Western Nebraska to construct, own and operate its proposed television 
station, and included the standard comparative issue respecting the back- 
ground and experience of the respective applicants, the proposals of each 
with respect to management and operation of their proposed 


1/ The Commission also found that good cause existed for a waiver of 


Section 3. 613(a) of the Rules, to permit Western Nebraska to locate its 
main studio outside the city of Alliance. 


[1485 ] 
stations, and the programming service proposed by each. 
On September 6,1957, Frontier filed an application requesting 
modification of its construction permit for Station KSTF, Channel 10, 
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Scottsbluff, Nebraska, to change the existing facilities, and, in connec- 
tion herewith, stated that it would accept a grant of the Scottsbluff appli- 
cation and the simultaneous dismissal of its Alliance application. By 
Order released October 10,1957, the Commission granted the application 
for modification of the Scottsbluff construction permit and dismissed 
Frontier's application in this proceeding with prejudice (FCC 57-1124; 
Mimeo 50480). Frontier's efforts to be made a party intervenor in this 
proceeding after the dismissal of its application are set forth at length 
in the Commission's Memorandum Opinion and Order of January 30, 1958 
(released February 3, 1958;FCC 58-89), denying Frontier's petitions to re- 
view adverse rulings of the Chief Hearing Examiner and the Hearing Ex- 
aminer refusing to permit it to intervene.2/ 

A prehearing conference was held on September 24, 1957. Hearing 
sessions were held on October 1, 28 and 31,1957, and November 14, 1957. 
On February 6, 1958, Western Nebraska filed a petition to amend its appli-- 
cation for the purpose of including more complete data regarding assets, 
additional initial costs and method of financing construction, stock sub- 
scriptions and financial qualifications of stock subscribers. A further 
session was held on February 8, 1958, at which time the petition to amend 
was granted and the tendered amendment accepted, and the record was 
closed. The following Findings and Conclusions are proposed. | 
2/ In light of the fact that Frontier's application was dismissed on its 
own motion and no “arrangement” between the applicants leading to the 


dismissal is involved, the provisions of Section 1.363 of the Commission's 
Rules (especially paragraph (c)) do not apply to this proceeding. 


[1486] 


PROPOSED FINDINGS OF FACT 
1. Western Nebraska Television, Incorporated was organized on 
September 26, 1956 through the joint efforts of Leslie L. Hilliard, owner- 
manager of Radio Station KOLT, Scottsbluff, Nebraska and Sandhills Broad- 
casting Company, licensee of Radio Station KCOW, Alliance, Nebraska (Tr. 
287, Offering Circular). It was incorporated under the laws of Nebraska 
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with authorized capital of $300, 000. 00 consisting of 600 shares of com- 
mon stock at $50 per share. (Ex.II, p.5). It was the plan of the organizers 
to sell stock to the general public, and pursuant thereto a stock offering 
circular was prepared and a Stock selling campaign was undertaken in 
Alliance, Scottsbluff and other communities in the general area (Tr. 287; 
Offering Circular, Tr. 291-297). 

2. The applicant proposes to finance the construction and early 


operation of the station by the sale of stock, a line of credit extended by a 


bank, and credit extended by its equipment supplier. 


3. The applicant's estimated total cost of construction is 
$293, 677.83 (Exhibit IX, p.62(b)). Of this sum $259, 269.83 represents the 
cost of equipment to be purchased from Radio Corporation of America, 
and $17, 200.00 represents RCA's charge for erecting the tower (Exhibit 
IX, p.62(b) and Exhibit VI, p.1 and Tr. 276, 277; and two items on p. 5). 
The estimated total cost of construction is based on the following estimated 
costs: Transmitter and antenna equipment $145, 592.14; tower equipment 
$37, 538.00; transmitter input and frequency monitoring equipment 
$11, 989.42; test equipment $3, 757.50; film equipment $15, 655. 35; film 
editing equipment $1, 007.10; audio-video control equipment $6, 384. 76; 
live camera equipment $10,176.25; lighting 
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equipment $1, 734.15; STL microwave system $12,170. 00; ( last six items 
are for Alliance studio) last four items duplicated for Scottsbluff studio 
$30, 465.16 (Exhibit VI, p.1); acquiring land $760. 00; acquiring, remodel- 
ing or constructing buildings $12, 000.00; miscellaneous $4, 448. 00 (Ex- 
hibit C, p.3, of Amendment to Appl. 2/8/58). 

4. The estimated cost of $12, 000. 00 to erect and remodel buildings 
is to cover the erection of a small building at Angora to house the trans- 
mitter, anda studio to be built as an annex to the present building of 
Radio Station KCOW in Alliance, and to remodel extra space in the build- 
ing of Radio Station KOLT in Scottsbluff for use as a studio. Radio Stations 
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KOLT and KCOW will make no charge to applicant for the use of land or 
buildings during the first year of operation (February 4 affidavit of 
Ackerley in Amendment to Appl. 2/8/58). 7 
5. The item of "Miscellaneous $4, 448.00" was not itemized and 
is available to cover the items of freight charges, tower foundations and 
soil borings, which the RCA proposal specifies must be borne by the appli- 
cant and is not included in the quotation (Exhibit VI, pp. 3,5,6). RCA esti- 
mated that the freight charges will approximate $2, 000. 00 (Exhibit VI, 
p.3). Fricke Construction Company, an Alliance, Nebraska contractor, 
has given applicant an estimate of the cost of tower foundations of $58. 00 
per cubic yard. The tower installation recently made at Hay Springs, 
Nebraska, is similar to applicant's,and it required 63.3 cubic yards. 
Using this figure, applicant estimates the cost of tower foundations at 
$3,671.40. The same contractor estimated that soil borings would cost 
$150.00. These borings are made by a firm in Denver, requiring an addi- 
tional $100. 00 for travel expenses, making a total of $250. 00 (Exhibit C, 
Amendment to Appl. 2/8/58) The foregoing three items total $5, 921.40 
and thus exceed the "Miscellaneous" item by $1, 473.40. | 


[1488 ] 

6. The cost of bringing electric power to the transmitter ‘site was 
not covered by applicant's estimate of costs. The power lines of the Con- 
sumers Public Power District run along the property line of the proposed 
transmitter site at Angora and applicant has been advised by Mr. H. E. 
Mayborn, District Field Engineer, that there would be no actual instal- 
lation charge but that a refundable deposit of approximately the first two 
months’ bills would be required. Applicant has estimated this sum to be 
$400. 00 (Exhibit C, Amendment to Appl. 2/8/58). | 

7. The applicant plans to use the staffs of Radio Stations KCOW 
and KOLT for most of the preliminary work prior to going on the air, and 


these persons will not receive no extra pay for this work. The applicant 


has set aside $1, 100.00 as a reserve to take care of the salary of two 
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equipment $1, 734.15; STL microwave system $12, 170. 00; ( last six items 
are for Alliance studio) last four items duplicated for Scottsbluff studio 
$30, 465.16 (Exhibit VI, p.1); acquiring land $760. 00; acquiring, remodel- 
ing or constructing buildings $12, 000. 00; miscellaneous $4, 448. 00 (Ex- 
hibit C, p.3, of Amendment to Appl. 2/8/58). 

4. The estimated cost of $12, 000. 00 to erect and remodel buildings 
is to cover the erection of a small building at Angora to house the trans- 
mitter, and a studio to be built as an annex to the present building of 
Radio Station KCOW in Alliance, and to remodel extra space in the build- 
ing of Radio Station KOLT in Scottsbluff for use as a studio. Radio Stations 
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KOLT and KCOW will make no charge to applicant for the use of land or 
buildings during the first year of operation (February 4 affidavit of 
Ackerley in Amendment to Appl. 2/8/58). . 

5. The item of "Miscellaneous $4, 448. 00"' was not itemized and 
is available to cover the items of freight charges., tower foundations and 
soil borings, which the RCA proposal specifies must be borne by the appli- 
cant and is not included in the quotation (Exhibit VI, pp. 3, 5,6). RCA esti- 
mated that the freight charges will approximate $2, 000. 00 (Exhibit VI, 
p. 3). Fricke Construction Company, an Alliance, Nebraska contractor, 
has given applicant an estimate of the cost of tower foundations of $58.00 
per cubic yard. The tower installation recently made at Hay Springs, 
Nebraska, is similar to applicant's,and it required 63.3 cubic yards. 
Using this figure, applicant estimates the cost of tower foundations at 
$3,671.40. The same contractor estimated that soil borings would cost 
$150.00. These borings are made by a firm in Denver, requiring an addi- 
tional $100. 00 for travel expenses, making a total of $250. 00 (Exhibit C, 
Amendment to Appl. 2/8/58) The foregoing three items total $5, 921.40 
and thus exceed the "Miscellaneous" item by $1, 473. 40. | 
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6. The cost of bringing electric power to the transmitter site was 


not covered by applicant's estimate of costs. The power lines of the Con- 
sumers Public Power District run along the property line of the proposed 
transmitter site at Angora and applicant has been advised by Mr. H. E. 
Mayborn, District Field Engineer, that there would be no actual instal- 
lation charge but that a refundable deposit of approximately the first two 
months’ bills would be required. Applicant has estimated this sum to be 
$400. 00 (Exhibit C, Amendment to Appl. 2/8/58). : 

7. The applicant plans to use the staffs of Radio Stations KCOW 
and KOLT for most of the preliminary work prior to going on the air, and 
these persons will not receive no extra pay for this work. The applicant 
has set aside $1, 100. 00 as a reserve to take care of the salary of two 
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extra engineers and two salesmen for two weeks prior to going to the air, 
plus a reserve for any additional expenses that might arise (Exhibit C, 
Amendment to Appl. 2/8/58). 

8. Under the credit terms which the Radio Corporation of America 
has extended to applicant, it is required to pay 25% of the purchase price 
of the equipment, $64, 817.46, plus the cost of erecting the tower $17, 200 
or a total of $82, 017.46, before shipment of the equipment. The balance 
to be payable in forty-eight (48) successive monthly payments, equal in 
principal amount, the first to be due 30 days after shipment, and each to 
bear interest at 5% per annum on its face amount from the date of ship- 
ment until the date on which it is paid (Exhibit IV, p.68). The principal 
amount of each monthly installment would be $4, 051.09, and the interest 
on the first monthly payment would be $16.88. Therefore, the first 
monthly payment after date of shipment would be $4, 067.97. 
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9. As of January 31,1958, 638 persons had subscribed to stock in 
applicant. Of this number 362 had fully paid for 1, 059 shares, totalling 
$52,950.00. The remaining 276 persons, who subscribed to 1, 843 shares, 
made initial payments on their subscriptions totalling $13, 435.00, leaving 
a total of $78, 715. 00 due on the subscriptions (Exhibit 9-F), 3/ All of the 
subscriptions which were not paid in full are accompanied by affidavits or 
balance sheets of the subscribers showing their financial ability to meet 
their subscription agreements. Practically all of the subscriptions pro- 
vide that the balance due thereon is payable upon the grant of a construc- 
tion permit to applicant; the others specify payment date as "Start of 
construction", "when requested", "on issuance of stock", etc. (See sub- 
scriptions in Amendment filed February 6, 1958). 

10. Leslie L. Hilliard has subscribed to 400 shares; has paid 
$2, 000. 00, and owes $18, 000. 00 (Exhibit 9-F). Sandhills Broadcasting 
Company has subscribed to 200 shares; has paid $2, 000. 00 and owes 
$8, 000. 00 (Exhibit 9-F). The stock interests (owned or subscribed) by 
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other persons are as follows: 1 person, 50 shares; 1, 25 shares; 17, 20 
shares; 1, 14 shares; 69, 10 shares; and 548 persons hold less than 10 
shares (Exhibit 9-F). , 

11. In support of his ability to pay the balance of $18, 000. 00 due 
on his subscription Mr. Hilliard submitted balance sheets dated Septem- 
ber 30, 1957 of his wife and himself doing business as The Hilliard Com- 
pany and Triangle Investment Company which show a combined net worth 
of $147,949.96, of which : 


3/ The applicant represents that it has subscriptions for 44 shares which 


it was not submitting because the affidavits to accompany them were not 
available at the time (Exhibit A, Amendment to Appl. 2/8/58). There is 
also testimony in the record that many subscribers indicated interest in 
ie. a additional shares if applicant receives a construction permit 
Tr. 226). 
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$90, 701. 38 are current assets (Exhibits XII and XIII). Mr. Hilliard testi- 
fied that if short of cash at the time he could obtain a bank loan and among 
the assets he could pledge was the Hilliard Company building which cost 
$56, 345. 68, and is amortized to $48, 438.04, and is unencumbered (Tr. 
334). To support its ability to pay the balance of $8, 000. 00 due on its sub- 
scription Sandhills Broadcasting Corporation submitted its balance sheet 
of September 30,1957, which shows a net worth of $63, 880.26, which in- 
clude as assets, among others: Cash in Bank $1, 657.12; Accounts Re- 
ceivable $7, 585. 34; Savings account $5, 000. 00; Land $10, 000. 00; Building, 
less Reserve for Depreciation $17,581.59 (Exhibit XV). A showing of the 
net worth and yearly income in the affidavits accompanying the subscrip- 
tions of the remaining stock subscribers indicates that they will be able 
to meet their commitments (Amendment to Appl. 2/8/58). 

12. By letter dated February 4,1958, the Scottsbluff National 
Bank, Scottsbluff, Nebraska, based upon the past performance and credit 
reputation of Mr.Hilliard, has extended to the applicant a line of credit of 
$25, 000.00. The letter further states: ''When all financing has been 


finalized, we shall review the line to determine if this maximum may be 
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increased. 4/ (Exhibit E of Amendment to Appl. 2/8/58). 
13. As of January 31,1958, the applicant incurred organizational 
expenses in the amount of $13, 038.04. Of this amount $7, 600.59 has been 
paid. Of the unpaid $5, 437.45, $136.78 is payable prior to the time appli- 


cant 


4/ This bank loan was not part of applicant's original plan of financing, 
but was obtained by applicant during the course of the hearing and in- 
cluded in applicant's amendment to its application filed February 6, 1958, 
and accepted by the Hearing Examiner at the last session of the hearing. 
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goes on the air, and the remainder of $5, 300. 67 is not payable until after 


the start of operation of the proposed station (Exhibit A, Amendment to 
Appl. 2/8/58). 
14. During the campaign to secure stock subscriptions a small 


number of persons devoted their time and money to secure subscriptions 
for applicant under the supervision of applicant's Board of Directors. The 
Board of Directors realized that there would be incidental expenses in- 
curred by these persons and it was informally agreed among the Board 
that these persons be reimbursed for their personal expenses, the total 
amount of reimbursement not to exceed 5% of the total amount of subscrip- 
tions secured by each person. Two claims for reimbursement have been 
made to date and have been paid. The applicant is obligated to honor addi- 
tional claims in a total amount of $741. 25 (Exhibit C, Amendment to Appl. 
2/8/58). 

15. To date the applicant has issued only one stock certificate. 
The issuance of the certificates for the other fully-paid shares is being 
delayed to see whether a construction permit will be granted to the appli- 
cant, in view of the expense of the work involved and the cost of Federal 
revenue stamps which must be placed on the certificates at the time of 
issue (Tr. 304, 305). The cost of the Federal revenue stamps to be put on 
the stock certificates when they are issued will be about $179.00, based 
on the sale of $150, 000. 00 worth of stock, with stamps at the rate of $.11 
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per $100.00 face value or fraction thereof. | 
16. A tabular recapitulation of applicant's method of financing 
and the construction and other costs payable prior to the commencement 
of operations is as follows: 
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Cash received from sale of stock 
including down payment on sub- 
scriptions $66, 385. 00 
Balance due on subscriptions 78, 715.00 
Bank line of credit 25,000.00 $170,100.00 
Organization expense paid 7, 600.59 
Total funds available $162,499.41 


Equipment and construction costs: 

Down payment on equipment $82, 017.46 

Cost of Land 760. 00 

Construction and remodelling of 
buildings 12,000. 00 

Freight charges on equipment z, 000.00 

Cost of tower foundations 3,671.40 

Cost of soil borings 250. 00 

Payment of 1 equipment note and 
interest during period of 
construction 4,067.97 $104, 766.83 


Other Expenses: 
Accounts payable 136. 78 
Staff Expenses 1,100.00 
Reserve for Reimbursement of 
expenses re stock sales 741.25 
Revenue stamps for stock certifi- 
cates 179.00 
Electric power deposit 400.00 2, 507. 0S 
Total Costs $107, 323.86 
Total funds available at commencement of 
operation $ 55,175.55 


Applicant has some organization expense items which are not payable 
until after the start of operation of the proposed station. 


17. The applicant estimates that the cost of operation of the 


proposed station for the first year on a five hour daily schedule basis 
will be $225,000.00, consisting of Program $69,078.00, Technical 
$48, 400.00, Sales $26, 240.00, General & Administrative mh 282.00. 
(Ex. IV, p. 35; Ex. LX, pp. 63-65). 
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18. The applicant states that a conservative estimate of yearly 
income is $302,640.00 and submits the following basis for deriving it: 
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105 minute spots per week @ 30.00 $163, 800.00 
10 station break spots per day @ 15.00 | 34, 600.00 
25% of time commercial - 18 one-half 

hours per week @ 90.00 84, 240.00 

Commercial network time 13.74 hours per week no estimate 


$302, 640.00 


The foregoing is based on the following proposed rate card: 


PROPOSED RATE CARD 
1 hour $150.00 
30 minutes 90.00 
15 minutes 60.00 
10 minutes 92.00 
5 minutes 45.00 
1 minute or 20 seconds 30.00 
10 second spot 15.00 
The above revenue estimate and rate card were prepared by Leslie L. 
Hilliard, owner-manager of Station KOLT, Scottsbluff, and Eugene 
Ackerley, General Manager of Station KCOW in Alliance. Neither has 
had any actual television experience, but Mr. Hilliard had a camera 
chain used in a closed circuit operation at Scottsbluff for about two 
months. These persons visited a number of television stations, and 
discussed matters in detail with the manager of the Grand Junction, 
Colorado station, which they consider operates under similar circum- 
stances, and whose rate card they think is similar to that proposed by 
applicant. In addition to the above the estimate of income and proposed 
rate card are based upon the judgment based upon Mr. Hilliard's 27 
_years of experience at Station KOLT and Mr. Ackerley's 7 years at 
Station KCOW and their familiarity with the area, its potential and 
characteristics (Tr. 135, 138, 227, 228, 325). 
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19. The applicant's proposal contemplates national network pro- 
gramming. In its stock offering circular it stated that without an affilia- 
tion with one of the major television networks the applicant was certain 
it could not go forward since the network programming and financial as- 
sistance are indispensable (Offering Circular). In April , 1956 while 
Messrs. Hilliard and Ackerley were in Chicago attending the NARTB 
Convention they talked to CBS and NBC and the NBC representative told 
them to keep him advised on the developments of their application and Mr. 
Ackerley wrote NBC one letter on this subject (Tr. 109, 110, 114, 122, 123, 
307). The applicant has no present commitments for a network affiliation 
(Tr. 110).2 : 


CONCLUSIONS 

1. The only question involved in this proceeding is to determine 
whether Western Nebraska Television, Incorporated is financially qualified 
to construct, own and operate its proposed television station. The con- 
clusion that the applicant has satisfactorily established its financial quali- 
fications can be reached with reasonable assurance especially in view of 
the applicant's obtaining of a bank loan in the amount of $25, 000. 00 to 
supplement the financing of its proposal as shown originally in its appli- 
cation. With these additional funds the applicant will have a total of 
$162, 499.41, after deducting organizational expenses paid to date, and 
also equipment manufacturer's deferred credit arrangement to finance 
the construction and operation of the station. After deducting the various 
costs of construction and other expenses payable before : 
5/7 The Commission, of course, cannot be bound by applicant's represen- 
tation to prospective stockholders and by its testimony that it does not plan 
to go forward with the construction of the station unless it obtains a net- 
work affiliation. The applicant will be subject to the requirements of the 


Commission's Rules and of its construction permit with respect to com- 
mencement and completion of construction of its proposed station. 
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applicant's station would commence operation, which total $107, 323. 86 
(See Finding paragraph 16), applicant will have $55,175.55 available dur- 
ing the early phase of its operation. 

2. The Commission in considering financial qualifications, is not 
concerned with the question of whether in the long run the applicant can 
maintain itself financially, but is concerned with whether the applicant 
has available to it sufficient funds to build the station proposed and to 
operate it for a reasonable time assuming no revenue is earned during 
this period. Atlantic City Broadcasting Company9 RR 647 (1953). The 
applicant's monthly operating expenses are estimated at approximately 
$18, 750.00. Assuming no revenue is earned for a three month period 
there would be a total expenditure for operation of approximately 
$56, 250. 00. It is, therefore, evident that the applicant has sufficient funds 
available to it to finance the costs of construction and to operate for a 
reasonable initial period, assuming no revenue is received during this 
period. 

In view of the foregoing, it is concluded that Western Nebraska Tele- 
vision, Incorporated is financially qualified to construct, own and operate 
the proposed television broadcast station, and its application should be 


GRANTED. 
Respectfully submitted, 
Harold G. Cowgill 
Chief, Broadcast Bureau 


/s/ David I. Kraushaar 
Acting Chief, Hearing Branch 


/s/ Earl C. Walck 

Attorney 

Federal Communications Commis- 
March 14, 1958. sion 
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INITIAL DECISION OF HEARING EXAMINER H. GIFFORD 
TRION 


Preliminary Statement 
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1. This proceeding commenced as a consolidated comparative 
hearing on the applications of Western Nebraska Television, Incorporated, 
and Frontier Broadcasting Company (File No. BPCT-2194, Docket No. 12047). 
Both applicants sought construction permits for a new television station 





using Channel 13 at Alliance, Nebraska. In addition to an issue inquiring 
as to Western Nebraska's financial qualifications there were the usual 
comparative issues. In the early stages of the proceeding there were a 
number of thrusts and counterthrusts by the opposing applicants but the 
details do not need to be repeated because they are no longer material. 
Frontier, which is the permittee of Station KSTF in Scottsbluff, Nebraska, 
filed an application for modification of its permit in that city and specified 
that upon a grant it would accept the dismissal of its Alliance application. 
By an order released October 10,1957, the Commission granted the appli- 
cation for modification of the Scottsbluff permit and simultaneously dis- 
missed Frontier's application in this proceeding with prejudice. Frontier 
subsequently endeavored to intervene in this proceeding but this request 
was denied by the Chief Hearing Examiner, whose ruling was sustained by 
the Commission on January 30, 1958, 16 R.R.51. As a consequence the 
only matter still in issue is whether Western Nebraska is financially 
qualified to construct, own and operate the proposed television broadcast 
station. . 

2. Hearing sessions were held at various dates during October 
and November 1957. On February 6,1958, Western Nebraska fileda peti- 
tion to amend its application for the purpose of including more complete 
data regarding assets, additional initial costs, the method of financing 
construction, stock subscriptions and financial qualifications of stock sub- 
scribers. This petition to amend was granted by the Hearing Examiner 





and official notice has been taken of the amendment's contents. The record 
was closed on February 7,1958. Proposed findings were filed by both the 
applicant and the Broadcast Bureau. 
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FINDINGS OF FACT 

3. The organization of Western Nebraska was promoted primarily 
through the efforts of Leslie L. Hilliard, owner and manager of radio 
station KOLT, Scottsbluff, Nebraska, and Sandhills Broadcasting Company, 
licensee of KCOW, Alliance, Nebraska. The plan was to sell stock to the 
general public at $50 per share and for accomplishing this purpose a stock 
offering circular was prepared and a selling campaign undertaken. Stock 
subscribers were solicited throughout southwestern Nebraska and all sub- 
scribers are Nebraskans. The applicant proposes to locate its transmitter 
on Angora Hill, which is approximately midway between Alliance and 
Scottsbluff. Studios will be established in both cities. Scottsbluff is some- 
what less than 60 miles by highway from Alliance and is about 45 miles 
by air line. 

4. The financing of the station is to be accomplished by three 
means: The sale of stock, a line of credit extended by a local bank, and 
credit extended by the equipment supplier. 

5. As of the date when the application was last amended there were 
638 stock subscribers, accounting for 2,902 shares. When all these shares 
have been paid for and certificates issued the company will then have 
$145, 100 from the sale of stock. Mr. Hilliard, the largest potential stock- 
holder, has subscribed to 400 shares on which he has paid $2, 000 and 
still owes $18, 000. In support of his ability to pay the balance of $18, 000 
due on his subscription Mr. Hilliard submitted balance sheets dated 
September 30,1957, of his wife and himself doing business as The Hilliard 
Company and Triangle Investment Company which show a combined net 
worth of $147,949.96, of which $90, 701.38 are current assets. Mr. 
Hilliard testified that if short of cash at the time he could obtain a bank 
loan and among the assets he could pledge was the Hilliard Company 
building which cost $56, 345. 68 and is amortized to $48, 438. 04. It is un- 
encumbered. 
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6. Sandhills Broadcasting Company has subscribed to 200 shares 
on which it has paid $2, 000 and still owes $8, 000. To support its ability 
to pay this balance of $8, 000 due on its subscription, Sandhills submitted 
a balance sheet, dated September 30,1957, which shows a net worth of 
$63, 880.26. This includes as assets, among others: Cash in bank 
$1, 657.12; accounts receivable $7, 585.34; savings account $5, 000. 00; 
land $10, 000. 00; building, less reserve for depreciation, $17, 581.59. 
7. The remaining stock interests, either owned or subscribed by 


other persons, are as follows: 


Number of persons Shares 

1 50 

1 25 

| 20 

1 14 

69 10 

548 Less than 10 
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The showing of the net worth and yearly income of these remaining stock 
subscribers was contained in affidavits accompanying, their subscriptions. 
This evidence indicates that these subscribers will be able to meet their 
commitments. A summary analysis of the subscribers, the number of 
shares, the amount already paid to the applicant and the amounts due is 
set forth as follows: | 

Subscribers Shares Amount . Amount 


Paid , Due 
Paid in full 362 1059 «$52,950 tts«i 
Not fully paid 276 1843 $13,435 $78, 715 4/ 
Totals 638 2902 $66,385 $78, 715 


Total Proceeds from the Sale of Stock, Paid and to be Paid $145,100 


8. By letter dated February 4, 1958, the Scottsbluff National Bank, 
Scottsbluff, Nebraska, based upon the past performance and credit repu- 
tation of Mr. Hilliard, has extended to the applicant a line of credit of 
$25, 000. The letter further states: When all financing has been finalized 
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we shall review the line to determine if this maximum may be increased." 

9. As of January 31,1958, the applicant incurred organizational 
expenses in the amount of $13, 038.04. Of this amount $7, 600.59 has been 
paid. Of the unpaid $5, 437.45, $136.78 is payable prior to the time ap- 
plicant goes on the air, and the remainder of $5, 300. 67 is not payable 
until after the start of operation of the proposed station. 

10. During the campaign to secure stock subscriptions a small 
number of persons devoted their time and money on behalf of the appli- 
cant and under the supervision of its board of directors. Realizing that 
there would be incidental expenses incurred by these persons, it was in- 
formally agreed by the directors that such persons should be reimbursed 
for personal expenses, the total amount of reimbursement not to exceed 
5% of the total amount of subscriptions secured by each worker. Two 
claims for reimbursements have been made to date and have been paid. 
The applicant is obligated to honor additional claims in a total amount 
of $741.25. 

1/ The applicant represents that it has subscriptions for 44 shares which 
it was not submitting because the affidavits to accompany them were not 
available at the time. There is also testimony in the record that many 
subscribers indicated interest in purchasing additional shares if applicant 
receives a construction permit. 

2/ This bank loan was not part of applicant's original plan of financing, 

but was obtained by applicant during the course of the hearing and included, 


in applicant's amendment to its application filed February 6, 1958, and 
accepted by the Hearing Examiner at the last session of the hearing. 
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11. To-date the applicant has issued only one stock certificate 
and the reason for not issuing certificates on other fully paid shares was 
to save the expense of the work involved and the cost of federal revenue 
stamps which must be placed on the certificates at the time of issue. 
The cost of these federal revenue stamps has been estimated at about 


$179.00. This figure is based upon the expected issuance of $150, 000 
worth of stock with stamps at the rate of 11¢ per$100 par value or frac- 
tion thereof. 
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12. A tabular recapitulation of applicant's method of financing 
and the construction and other costs payable prior to the commencement 
of operations is as follows: 


Cash received from sale of stock 
including down payment on sub- 


scriptions $66, 385. 00 
Balance due on subscriptions 78, 715. 00 . 
Bank line of credit 25,000.00 $170,100.00 
Organization expense paid 7, 600. 59 
Total funds available / | $162, 499.41 
3 


Equipment and construction costs:- 
Down payment on equipment $82, 017. 46 


Cost of land 760. 00 
Construction and remodelling of 

buildings 12, 000. 00 
Freight charges on equipment 2, 000. 00 
Cost of tower foundations 3,671.40 
Cost of soil borings 250. 00 


Payment of 1 equipment note and 
interest during period of con- 


struction 4,067.97 $104, 766.83 
Other Expenses: 
Accounts payable 136. 78 
Staff expenses 1, 100. 00 
Reserve for reimbursement of ex- 
penses re stock sales 741.25 
Revenue stamps for stock certi- 
ficates 179. 00 } 
Electric power deposit 400. 00 2,557. 03 
Total Costs $107, 323.86 
Total funds available at commencement of operation  §$ 55,175.55 


Applicant has some organization expense items which are not payable 
until after the start of operation of the proposed station. . 


3/ In addition to the technical equipment and facilities to be received 
under the RCA equipment proposal, Western Nebraska will have access 
to some small equipment and facilities now in the possession of Stations 
KOLT and KCOW. This would include such things as office and storage 
space, furniture, microphones and recorders. Both stations own the 
land on which their buildings are situated and also own enough additional 
land to take care of television expansion within the immediate future. 
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13. The cost of operation for the first year was estimated by the 


applicant as being $225, 000 on the basis of a 5-hour daily operating sche- 
dule. This figure comprises the following: Programming $69, 078; 
Technical $48, 400; Sales $26, 240; General & Administrative $81, 282. 
The foregoing total figure represents a monthly average cost of $18, 750. 
The applicant states that a conservative estimate of yearly income 
amounts to $302, 640 and submits the following basis for deriving this 
figure: 


105 minute spots per week at 30.00 $163, 800. 00 
10 station break spots per day at 15. 00 54, 600. 00 
25% of time commercial - 18 one-half hours 

per week at 90. 00 84, 240. 00 
Commercial network time 13.74 hours per wk. no estimate 
$302, 640. 00 


These estimates were based upon a proposed rate card which Mr. 
Ackerley, the vice-president of Western Nebraska, prepared along with 
Mr. Hilliard. Mr. Ackerley, in addition to being vice-president of the 
applicant, is general manager of Station KCOW in Alliance and has been 
with that station since 1950. As previously indicated, Mr. Hilliard is 
owner and manager of Station KOLT at Scottsbluff and has been with that 
station for 27 years. Neither has had any actual television experience 
although Mr. Hilliard used a camera chain in closed circuit operation at 
Scottsbluff for about two months. The two men visited a number of tele- 
vision stations where they discussed operations prior to making their own 
estimates. In particular they discussed television matters in detail with 
the manager of a television station in Grand Junction, Coloraro, which 
they believe is operated under circumstances similar to those presented 
by the Alliance-Scottsbluff area. The Grand Junction rate card was also 
considered similar to that proposed by the applicant. In the light of the 
long residence and activity in the area by both Mr. Hilliard and Mr. 
Ackerley, it is found that they are familiar with the area and with its 


advertising potential. 
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14. The applicant's proposal contemplates national network pro- 
gramming. In its stock offering circular it stated that without an affilia- 
tion with one of the major television networks the applicant was certain 
it "could not go forward since the network programming and financial 
assistance are indispensable." In April 1956, while Messrs. Hilliard and 
Ackerley were in Chicago attending an NARTB Convention, they talked to 
representatives of CBS and NBC and the latter asked to be kept advised of 
developments concerning the application. The applicant has no present 
commitments for a network affiliation. + | 
47 The Commission, of course, cannot be bound by applicant's represen- 
tation to prospective stockholders and by its testimony that it does not 
plan to go foward with the construction of the station unless it obtains a 
network affiliation. The applicant will be subject to the requirements of 


the Commission's Rules and of its construction permit with respect to 
commencement and completion of construction of its proposed station. 
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CONC LUSIONS ; 

1. The sole question involved is to determine whether Western 
Nebraska Television, Incorporated, is financially qualified to construct, 
own and operate the proposed television station. The applicant has al- 
ready been found legally and technically qualified by the Commission and 
the comparative issues which were originally in the proceeding have be- 
come moot. : 

2. As shown in the Findings of Fact, the financing of construction 
is to be done through the sale of stock and the use of credit extended by a 
bank loan and by the equipment manufacturer. At the present time only 
a portion of the stock has been paid for but, when all of the subscribers 
who are now obligated to purchase stock have paid for the same, the 
applicant will have $145,100. The evidence shows that all stock sub- 
scribers will be capable of meeting their obligations. In its amended 
form the application shows the additional availability of a line of credit 
from the Scottsbluff National Bank in the amount of $25, 000. Subtracting 
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from the sum of these two figures the organizational expense already 
paid, Western Nebraska will have available at the time of construction 
a sum of $162, 499. 41. 

3. The total of construction costs, including the down payment 
on equipment to RCA and the cost of installation, will be $104, 766. 83. 

An additional $2, 557. 03 is anticipated for other expenses and the total 
costs to the applicant at the time of construction will therefore amount 

to $107, 323.86. Thus the applicant will have on hand $55, 175. 55 for the 
early phases of its operation after the costs of construction have been 
paid. Using the applicant's estimated figure for its monthly operating 
expenses ($18, 750), it appears that the proposed operation could continue 
for nearly three months even if no revenue were received. It is only 
reasonable to add, however, that the evidence concerning the broadcasting 
experience of Mr. Hilliard and Mr. Ackerley lends credence to their 
estimates regarding potential revenue. With this further assurance all 
doubt is removed as to the applicant's ability to place its station in opera- 
tion after construction has been completed. These basic facts are suffic- 
ient to meet the showing required with respect to financial qualifications, 
Southeastern Enterprises (1957) 22 F.C.C. 605, 13 R.R.139. 

Accordingly, IT IS ORDERED, This 25th day of March, 1958, that, 
unless an appeal from this Initial Decision is taken to the Commission or 
unless the Commission reviews the Initial Decision on its own motion in 
accordance with the provisions of Section 1.153 of the Rules, the applica- 
tion of Western Nebraska Television, Incorporated, for a construction 
permit for a new television station using Channel 13 at Alliance, Nebraska, 
IS GRANTED. 


/s/ H. Gifford Irion 

Hearing Examiner 

Federal Communications 
Commission 


Released: March 26, 1958 

and effective 50 days thereafter 
subject to the provisions of the rule 
cited in the ordering clause above. 
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[1510] 
[Received May 6, 1958] 
PETITION FOR FURTHER HEARING 


* * 


[1517] - 
Issues Requested 

13. In view of the foregoing facts, it is requested that the further 

hearing be held on the following issues: : 

(a) To determine what representations Western Nebraska Tele- 
vision, Incorporated (Western) has made to the public, to the 
Bureau of Securities, State of Nebraska, and to the Securities 
and Exchange Commission, in connection with the sale or 
attempted sale of its shares to the public. 7 
To determine whether Western has, in the sale or attempted 
sale of its securities, violated any provisions of the Securities 
Act of 1933, as amended. | 


To determine whether Western has, in the sale or attempted 


sale of its securities, violated any provisions of the Blue Sky 
Laws of Nebraska, Colorado, or Wyoming. 

To determine what Western's present intentions are in respect 
to financing, sale of shares to the public, program proposals, 
network programming, use of microwave facilities, ownership, 
and sale of shares to the public, and to determine whether 
there are any differences between these proposals and those 
set forth in the present hearing record, and, if there are any, 
whether Western made full disclosure to the Commission of 


its plans in this record. 


[1518 ] 
To determine whether there are any discrepancies between 
representations made in this record and representations made 
to the public, to the Bureau of Securities, State of Nebraska, 
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or the Securities and Exchange Commission, and, if there are 
any such discrepancies, whether Western has been lacking in 
candor in its representation to any of these agencies or to the 
public. 

(f{) To determine whether Western has made untrue or misleading 
statements to the public concerning either its application be- 
fore the Commission or its proposed station, or has made 
such statements to any Federal or State agency, in an effort 
to sell its securities. 

{g) To determine whether Western does in fact intend to build 
and operate its proposed station in the event a construction 
permit is granted. 

(h) To determine whether Western is financially or otherwise 
qualified to construct and operate its proposed television 
station. 

(i) To determine, in the light of the evidence adduced under the 
above issues whether the public interest, convenience and 
necessity would be served by a grant of the Western application. 

Respectfully submitted, 
FRONTIER BROADCASTING COMPANY 
By /s/ Bernard Koteen 
/s/ Alan Y. Naftalin 


Koteen & Burt 
May 6, 1958 Wyatt Building 
Washington, D. C. 
Its Attorneys 


[1544] 
[Received May 19, 1958] 


OPPOSITION TO PETITION FOR FURTHER HEARING 
FILED BY FRONTIER BROADCASTING COMPANY 


Comes now Western Nebraska Television, Inc. (Western Nebraska), 
applicant in the above styled proceeding, by its attorneys, and files its 
Opposition to the pleading filed by Frontier Broadcasting Company 
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(Frontier) dated May 6, 1958 and entitled "Petition For Further Hearing". 
In support of its opposition, Western Nebraska states as follows: 
* * * Ok 
[1549 ] | 
declined to do for reasons best known to themselves, and now at the 
eleventh hour, with a grant to Western Nebraska proposed, Frontier 
comes forward with no new substantial information, but with an un- 
supported, unverified charge that Western Nebraska has conceded that 
it has violated the Securities Act of 1933. 
A. Western Nebraska does not concede there have been any violations 
of the Securities Act. 
17. Western Nebraska has conceded no violation of the Securities 
Act of 1933. Western Nebraska's original plan which is set forth in the 
Articles of Incorporation on file with the Commission with its original 
application was to sell $300, 000 worth of stock, 6000 shares of $50. 00 
par value. Western Nebraska has never changed this plan and does not 
now propose to change it. Western Nebraska made the original offering 
of shares without registration with the Securities and Exchange Commis- 
sion because the shares are exempt under Section 3(a)(11) of the Se- 
curities Act of 1933, 2 the exemption for issues sold only within a single 
State or Territory. All of Western Nebraska's subscribers to stock are 
residents of Nebraska 8/ and thus the securities of Western Nebraska are 
still exempt from registration under Section 3(a)(11). Since the question 
of possible violations of the Securities Act was raised by Frontier, 
Western Nebraska has merely taken the added precaution of filing a Notifi- 
cation under Regulation A with the Securities and Exchange Commission 
in abundance of caution, both to clear up any possible past questions and 
in order to qualify for an additional exemption from the Securities Act 
of 1933 under Section 3(b), / for issues of $300, 000 or less. Filing under 
Regulation A to qualify for an exemption under Section 3(b) does not mean 
abandoning a claim of exemption under Section 3(a)(11), and does not con- 


cede any violation of the Securities Act, but has the additional advantage 


5/ 15 USCA Sec. 77c(a)(11) 


(Footnotes cont'd. on next page) 
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Footnotes cont'd. 
6/ Initial Decision in Docket 12048, March 26,1958, para. 3 
7/ 15 USCA Sec. 77c(b) 


[1550] 
of enabling Western Nebraska to sell stock outside of Nebraska under 
Section 3(b) which they were not formerly able to do under the 3(a)(11) 


exemption. 


B. The Statute of Limitations bars any actions against Western 


Nebraska which might affect its financial qualifications. 

18. Even if there were violations of Section 5 5 of the Securities 
Act of 1933, which we do not concede, these violations occurred more than 
one year ago. Therefore, any civil liability arising under Section 12(1) 9/ 
is barred by the one year limitation on the bringing of actions set out in 
Section 13 of the Securities Act. 20/ There is no merit to Frontier's oft 
repeated contention that Western Nebraska has made false and misleading 
statements in violation of Section 17(a)(2) of the Securities Act of 1933, 11/ 
Even if such statements were made, and civil liability arose under Section 
12(2), 22/ enforcement of such liability is also barred by Section 13 13/ of 
the Act because discovery of the untrue statement (if untrue) should have 
been made by the exercise of reasonable diligence more than one year ago. 

19. Since the Examiner has concluded that all subscribers to the 
stock of Western Nebraska are residents of Nebraska based on the record 
in the hearing, no finding need be made on the Securities Act violations al- 
leged by Frontier because the 3(a)(11) exemption is applicable. The issues 


requested by Frontier are thus moot because of the factual finding of the 


Hearing Examiner whether or not they are also moot because Frontier 


was found by the Commission to have no standing to raise them. Even if 
there were violations, which is not conceded, the time for the subscribers 
to Western Nebraska to request return of their money and damages has 
expired within the meaning of 

8/ 15 USCA Sec. 77e 


9/ 15 USCA Sec. 77L (1) 
(Footnotes cont'd on next page) 





Footnotes cont'd. 


15 USCA Sec 77m 

15 USCA Sec. 77q (2) 
15 USCA Sec. 77L (2) 
15 USCA Sec. 77m 


[1551 ] 
the Securities Act of 1933. Western Nebraska has been faind to be finan- 
cially qualified on the basis of the showing made to entitle it to a Con- 
struction Permit, therefore they should receive it. The Commission's 
discretion is limited after a finding that the minimum qualifications have 
been met because this is not a comparative proceeding. _ 


C. Western Nebraska has been completely candid. | 


. 20. Frontier suggests that Western Nebraska has not been com- 
pletely candid with two Federal Agencies because they failed to indicate 

to the SEC that they have a $25, 000 line of credit from the Scottsbluff 
National Bank (see amendment of February 6, 1958, Exhibit E). The re- 
presentations to the FCC are for the purpose of showing financial qualifi- 
cations to warrant the grant of a construction permit. The representations 
to the SEC deal with the stock issue. The SEC is interested only in full 
disclosure concerning the stock, not whether or not the corporation will 
succeed or fail. Furthermore, it is an unwarranted conclusion that there 
has been any lack of candor because Western Nebraska did not include in 
its report to the SEC that a local Scottsbluff bank would extend it additional 
credit if needed. The plan of financing in which the above representation 
is made (pages 4-5, Offering Circular proposal submitted to SEC on April 
9,1958) is by its terms expressly limited to "sums on hand or available 


to the Corporation because of stock subscriptions." 14/ 


14/ Statement made to SEC in April 9 filing, Page 4 introducing financing 


plan: 
"We submit a schedule based on present sums either on hand or 
available to the corporation because of stock subscriptions. These 
items represent minimum purchases of equipment and cash on 
hand for working capital. If any part or all of the present offering 
is sold, the proceeds will be allocated to the items listed to pur- 
chase better or more complete equipment and to have a larger re- 
serve for working capital." 
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"Although there is no assurance given that all the shares offered 
will be sold, if such shares are sold, the public investors under 
this offering will own 3, 054 shares or approximately 51% of the 
stock to be then outstanding for which they will have paid 
$152, 700 in cash. 
"Investors under a prior public offering will own 2,946 shares 
or approximately 49% of the stock to be outstanding if the present 
offering is sold, for which they had paid $68, 200 in cash and 
given promises to pay amounting to $79, 100." 


24. The further sale of shares will leave the control of the cor- 
poration where it is now and where it has always been, in the hands of 
the public in Western Nebraska who have subscribed for shares in the 
venture in order to have locally originated television in the Panhandle 
area of Nebraska. Any suggestion that Western Nebraska is proposing 
another entity is patently fallacious, the proposed permittee has been, is 
now and will remain Western Nebraska Television, Inc. , and further- 
more no change in capitalization has been effected since the original 
incorporation on September 20,1956, and no change in capitalization is 
presently contemplated. 

G. Western Nebraska intends to sell additional shares and to 

have a network. 

25. Frontier has again attempted to raise the question of a net- 
work affiliation for Western Nebraska. Attention is directed to Footnote 


4 on page 5 of the Initial Decision which reads as follows: 
* * * * 


[1561] 
[Rec. May 27, 1958] 


BROADCAST BUREAU REPLY TO 
"OPPOSITION TO PETITION FOR FURTHER HEARING" 


On May 6, 1958, Frontier Broadcasting Company, owner and opera- 
tor of television station KSTF, Scottsbluff, Nebraska, admittedly having no 
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standing as a party to the above-entitled proceeding, filed a petition in 
which it urges that there is need for a further hearing on the application 
which is the subject of this proceeding, on specified issues proposed by 
the petitioner relative to the character and financial qualifications of the 
applicant. Having once been a party to this proceeding and having been 
turned down twice in its effort to remain or to reenter the proceeding as 
an intervenor the petitioner once again requests that the Commission 
make it a party to participate in the further hearing which it here seeks. 
On May 19,1958 the applicant, Western Nebraska Television, Incorporated, 
filed an opposition to the instant petition of Frontier in which it responds 
to the charges advanced against it by the petitioner and requests that the 
petition for further hearing be denied. Evaluating this opposition in the 
light of the charges made in the petition the Broadcast Bureau agrees 
that the petitioner has not made a showing sufficient to raise serious 


questions 


[1562] 
affecting the public interest in regard to the grant of Western Nebraska's 
application so as to justify a further hearing. Since the petitioner, more- 
over, has failed to justify its participation as a party we believe its peti- 
tion should be dismissed. | 


1. As the petitioner states (petition, par.1), the background in 


which this proceeding is cast is set forth at length in the Commission's 
Memorandum Opinion and Order released February 3, 1958 and in the 
Initial Decision which grants the Western Nebraska application. The pre- 
vious unsuccessful efforts of the petitioner to be made a party (or to con- 
tinue as a party) to the proceeding are also described in the documents 
referred to and are the subject of a pending appeal to the United States 
Court of Appeals for the District of Columbia Circuit. The instant peti- 
tion, it may be noted, is not a petition for rehearing under Section 405 

of the Communications Act,as amended. Indeed, the Commission's final 
decision is still pending; albeit the Commission has issued a Public 
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Notice announcing that it has instructed the staff to prepare a decision 
granting the subject application. The petitioner fails to provide any 
basis for being permitted to participate in this proceeding even if the 
Commission were to reopen the record for the purposes sought. Al- 
though the Commission in its discretion could certainly order a further 
hearing if it believed it to be necessary without making the petitioner a 
party, we find no warrant for such action. 

2. In essentials the petitioner is rearguing a motion it filed on 
June 28,1957 requesting the inclusion of issues addressed to the appli- 
cant's financial and character qualifications based upon allegations that 
the applicant failed to comply with the Securities Act of 1933 and the 
so-called 


[1563 ] 
"Blue Sky Laws" of several states. The Commission dismissed this 
motion as moot when it denied the petitioner's request to participate as 
a party to this proceeding. Petitioner now urges that the Commission did 
not consider the merits of Frontier's allegations on the motion of June 
28, 1957, that the present record is completely deficient in evidence "on 
the securities questions", that the Commission's dismissal of the motion 
as moot was erroneous, and that subsequent events "make it even more 
clear than it was at that time that serious questions are presented as to 
the financial and other qualifications of Western" (petition, par. 4). Whether 
the previous motion filed by the petitioner was technically rendered 
moot or otherwise, we note that the facts of record, as well as the 
showings made by the petitioner, simply fail in any respect to confirm 
the infractions of Federal and State law by the applicant which the peti- 
tioner charges so discredit it as to make it unqualified to be a licensee. 
For the record shows affirmatively that as of the time of the hearing all 
of the stockholders and subscribers in the applicant were in fact resi- 
dents of the State of Nebraska (Ex. 2;Tr. 207-210). Moreover, the appli- 
cant always contended - and still claims (Opposition, par. 3) - that its 
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sale of stock is exempt as an intrastate issue within the meaning of Sec- 
tion 3(a)(11) of the Securities Act of 1933 (15 USCA 77c(a)(11)). There 
is nothing in the record, or in the charges made by the petitioner, to 
show clearly that the applicant's position was wrong or, more important 
from the viewpoint of the instant petition, that if it was wrong the error 
stemmed from anything other than an honest mistake of the law. Without 
any showing before us to indicate that facts would be developed in a fur- 
ther hearing reflecting 


[1564] 
a willful or calculated wrongdoing by the applicant, or at the least a 
pattern of improper conduct in violation of law, there is not evena 
reasonable probability, we believe, that the applicant would be disquali- 
fied as a Heensee.2", A further hearing, therefore, would be virtually use- 
less. To put it somewhat differently, as we defined the point in our 
"Comment on 'Motions' to Enlarge Issues" filed July 19,1957, the mat- 
ters which have been set forth by the petitioner fall short of evincing 
such moral turpitude as to raise a substantial question in regard to 
Western Nebraska's character qualifications to be a licensee. 2/ 

3. The 'new' facts which the petitioner brings to the Commission's 
attention in its current petition concerning the applicant's filing of a 
"Notification under Regulation A" with the Securities & Exchange Com- 
mission, seeking an exemption thereby under Section 3(b) of the Securities 
Act, must likewise be considered in the light of the extent to which they 
may reveal moral turpitude, willful or calculated misconduct, or a pat- 
tern of law infraction by the applicant. Here again we believe the showing 
made by the petitioner is deficient, and the applicant's explanations only 
tend to confirm this. Thus, in substance the petitioner contends that by 


filing 


1/ If this were a comparative hearing - which of course it is not since 
the petitioner dismissed its own application for Alliance-any infraction of 
the law, however serious, would naturally be pertinent, on a strictly com- 
parative basis, to its reliability as a prospective licensee. | 
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2/ As to our analysis of the applicant's alleged misrepresentations in 


the original offering circular we refer the Commission to our comment 
on the original motion to enlarge the issues, filed July 19, 1957 (Mimeo 
No. 48076). 


[1565] 
the "Notification under Regulation A" with the Securities & Exchange 
Commission on February 3, 1958 and amending it on April 9, 1958, in 
which it seeks an exemption under Section 3(b) of the Securities Act, the 
applicant in effect is now confessing guilt and a lack of financial qualifi- 
cations. Aside from the fact that on its face such a charge, apparently 
advanced in all seriousness, has the earmarks of speciousness we note 
that the applicant explains its action in terms of its having so conducted 
itself "out of an abundance of caution" (Opposition, par.3) and to provide 
to it the additional advantage of enabling it to sell stock outside of Nebraska 
under Section 3(b) which it could not do under the 3(a)(11) exemption 
(Opposition, par. 17),2/ We cannot impute to the applicant's explanation any 
of the elements of bad faith. The petitioner argues further, however, that 
the amended statement filed by the applicant with the Securities & Ex- 
change Commission on April 9, 1958 raises "additional questions as to the 
financial and other qualifications" of the applicant because of claimed 
"discrepancies" between representations to the Securities & Exchange 
Commission and those made to the Federal Communications Commission. 
This has to do primarily with the failure of the registration statement to 
refer to the applicant's plan to obtain a $25, 000 line of credit from a 
local bank. The applicant, in reply (Opposition, par. 20), explains that the 
two governmental agencies are looking for different facts to achieve dif- 
fering objectives and that the proposal before the Securities & Exchange 
Commission is by its terms expressly limited to sums on hand or avail- 
able to the Company because of stock subscriptions. We cannot under- 
stand how the failure, by itself, to 


3/ The applicant, however, does not state that it now proposes to sell its 


stock outside of Nebraska. 


— Ot Oe 
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mention the commitment for a line of credit to the Securities & Exchange 
Commission denotes either a lack of candor to that agency or a mis- 
representation to the Commission. The petitioner goes on to charge, 
among other things patently of small significance, that the applicant's 
representation in its "offering circular" on April 9, 1958 filed with the 
Securities & Exchange Commission that it plans to present live network 
shows is inconsistent with the original representation that it planned to 
present "filmed" network shows and with the representation it made in 
the hearing in this proceeding that it did not propose live network pro- 
gramming at the outset. In explanation the applicant states (Opposition, 
par. 22) that "Live network programming is still not proposed at the out- 
set, and if the additional available shares are sold, the shares contem- 
plated by the registration with the Securities & Exchange Commission on 
April 9, 1958, then Western Nebraska submits that it will have sufficient 
funds to finance the necessary construction and equipment to produce live 
network shows". We find no basis for questioning the good faith of this 
explanation and in the light of the explanation we do not perceive the in- 
consistencies or lack of candor which the petitioner would have the Com- 
mission read into this matter. Finally, the charge that the applicant's 
proposal to the Securities & Exchange Commission to sell additional 
stock, if successful, would result in a transfer of control of the Cor- 
poration (Petition, par.9) assumes that the applicant will be successful 
in marketing the additional stock and appears to imply that somehow the 
applicant would fail to obtain Commission approval for such a transfer 
should the occasion arise. We perceive no reason to speculate on such 
matters in this proceeding. | 


[1567 ] 
9. In conclusion, viewing the charges of Frontier in the light of 
the record and of the explanation advanced by Western Nebraska in its 
Opposition we are unable to find any serious questions affecting the pub- 


lic interest which, in our opinion, would justify reopening the record in 
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this proceeding for further hearing. On the contrary, the early grant of 
Western Nebraska's application should enable the city of Alliance, 
Nebraska to have its first local television outlet and this, we believe, 
would be the more consonant with the statutory standard of the public 
interest, convenience and necessity. _ 

Accordingly, it is respectfully submitted that the instant petition 
of Frontier Broadcasting Company should be dismissed and, further, 
that the record should not now be reopened for further hearing. 


Respectfully submitted, 
Harold G. Cowgill 
Chief, Broadcast Bureau 


/s/ David I. Kraushaar 
Acting Chief, Hearing Division 


/s/ Earl C. Walck 
Attorney 
Federal Communications Commission 


May 27, 1958 
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[Received May 29, 1958, FCC] 


REPLY OF FRONTIER BROADCASTING COMPANY TO 
OPPOSITIONS TO PETITION FOR FURTHER HEARING 


* * * * 
[ 1571] 
Western Has Violated The Securities Act 

4. After claiming its stock issue to be a wholly intrastate issue 
and thus exempt from the registration requirement of the Securities Act 
by reason of Section 3(a)(11) of that Act, Western has now filed a type of 
registration statement with the SEC. Frontier claimed that this action 
amounted to a confession by Western that it had previously violated the 
Securities Act. This claim was indignantly denied by Western, and 
also by the Bureau, which went so far as to label it as having “on its 
face . . . the earmarks of speciousness . . ."' (Bureau Reply, p. 5) 

5. But what does Western allege by way of facts? It alleges the 
following (Western Opposition, para. 3): 3 

a. Since Frontier had raised the Securities Act question and 


since 


[ 1572] 3 
Western wished to sell more shares, Western's counsel recommended 
_ “out of an abundance of caution," that the Denver Office of the SEC be 
consulted. : 

b. ‘Following this advice and to avoid any possible question" 
Western proceeded to file with the SEC. 

6. The fact that Western followed the SEC's advice by filing with 
the SEC rather than standing pat on its claimed intrastate exemption is 
completely consistent with Frontier's position that Western has tacitly 
conceded its past violation of the Securities Act and inconsistent with 
the Western position that there was no past violation. Obviously the 
SEC Denver Office did not tell Western's counsel to go home and forget 


about the entire matter. 
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7. But regardless of whether Western did or did not admit its 
past violations, it has clearly committed them, in two ways. First, it 
has "sold" shares, within the meaning of the Securities Act, to residents 
of states other than Nebraska, by entering into subscription agreements 
with then and has thus precluded a valid exemption under Section 
3(a)(11), 15 U.S.C. 77c(a)(11).2/ For the record is clear, as Frontier 
has previously pointed out, that some shares were sold to non-residents 
of Nebraska. The fact, if it is a fact, that as of the time of the hear- 
ing all of the Western shares were owned by Nebraska residents is be- 
side the point, for cancellation of agreements and return of the money 
paid in by non-resident subscribers (see Exh. 2, p. 28, R. 1351) does 
not negate the fact that shares were sold to 


Deletes Sanne Scot a Yes 


= “The term 'sale’ or 'sell' shall include every contract of sale or 
disposition of a security . . . for value . . ."" 15 U.S.C. 77b(3). 


2/ A single sale to a non-resident destroys the exemption for the 
entire issue. Peterson Engine Co., Inc., 2 SEC 893, 903 (1937). 


[ 1573] 
nor-residents. s/ 
8. A second overstepping of the intrastate limitation by Western 
was in its offers to sell shares to non-residents of Nebraska.’ As 
Frontier pointed out in its Motion to Enlarge Issues of June 28, 1957 
(page 5), and as has never really been denied, Western offered to sell 
its stock to the public residing within 75 miles of its proposed trans- 
mitter site, and the area so described included portions of Colorado 
and Wyoming (the subscribers referred to in note 3, above, live within 
the Wyoming portion of that area). 
9. It is also a violation of the Securities Act to sell: 
" . . . a security (whether or not exempted by the 
provisions of Section 77c . . .), by the use of any 


means or instruments of transportation or communi- 
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cation in interstate commerce or of the mails, by 

means of a prospectus or oral communication, , 

which includes an untrue statement of a material 

fact or omits to state a material fact necessary in 

order to make the statements, in the light of the 

circumstances under which they were made, not 

misleading . . ." 15 U.S.C. 771(2) 
Frontier pointed out in its Motion to Enlarge Issues two respects in 
which Western had violated this provision. The discrepancies in West- 
ern's statements in various forms which were pointed out by Frontier 
in its Petition for Further Hearing raise serious questions whether 
Western has not been guilty of additional infractions. These discrep- 
ancies also, of course, raise independent questions of lack of candor 
before this Commission and the SEC. 


OR et tee ee eee Fay 


Western has tried to treat the subscriptions as "not accepted," but 
it is obvious that they were accepted, and only later, when Frontier 
raised the point, were they cancelled. Western itself listed these non- 
residents as subscribers in its application when it was designated for 
hearing. | 
4/ To meet the intrastate requirement of Section 3(a)(11), the issue 
must be both offered and sold only to residents of the single state. 


[ 1574] 


Western Has Made Inconsistent Representations to 
this Commission and the SEC | 


10. Western and the Bureau have attempted to explain away the 


discrepancies pointed out in the Frontier Petition for Further Hearing. 
But they have not denied the basic facts alleged by Frontier, and their 
efforts: at justification are entirely insufficient. 

11. It is conceded (see Western Opposition, para. 20) that West- 
ern relied on a proposed $25, 000 bank loan to support its financial 
qualifications before this Commission, but did not mention that prospec- 
tive line of credit in its filing withthe SEC. The attempted explanation 
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is that the bank loan is of interest to this Commission but not to the sec2/ 
That explanation is untenable. As the Supreme Court has said of the 
Securities Act: 

"The design of the statute is to protect investors 

by promoting full disclosure of information thought 

necessary to informed investment decisions." 

Securities and Exchange Commission v. Ralston 

Purina Co., 346 U.S. 119, 124 (1953) 
It is difficult to see what would be more "necessary to informed invest- 
ment decisions" than information as to whether and how much debt, 
which would, of course, have priority over equity capital, is proposed.©: 
If the loan is not intended to be utilized, the applicant is not financially 
qualified and this Commission has been misled. [If it is to be used, the 
SEC has been misled and members of the public may purchase stock on 
the basis of a false picture of the Western financial structure. In either 
case, Western's financial and character qualifications are in doubt. 


/ ‘ ‘ , 
2 Reliance is also placed on the claim that "the proposal before the 


"SEC" is by its terms expressly limited to sums on hand or available 

. .« . because of stock subscriptions."" (Bureau Reply, page 5) But 
that explanation is fallacious, because Western did report the availability 
of the offer of equipment credit, which is neither a ''sum on hand" nor a 
"sum available because of stock subscriptions," but is in exactly the 
same class as the prospective line of bank credit. 


8/ The importance of these facts to “informed investment decisions" 
is established by the Securities Act itself, which prescribes as among 
the information required in registration statements, "the specific pur- 
poses . . . and the approximate amounts to be devoted to such pur- 
poses . . . for which the security to be offered is to supply funds, and 
if the funds are to be raised in part from other sources, the amounts 
thereof and the sources thereof, shall be stated."' 15 U.S.C. 77aa(13) 
(emphasis supplied). 


[ 1575] 
12. Western has placed itself in an equally false position through 
its conflicting statements as to its intentions concerning the use of micro- 
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wave facilities and the obtaining of network programs on a “live” or 
interconnected basis as contrasted with obtaining them solely through 
films mailed to the station by the network. The facts are simple and 


were set forth in the Petition for Further Hearing at paragraph 8. 


Western's original "offering circular" of November, 1956, in which it 
was trying to sell $300,000 worth of stock, the maximum permissible 
then and now under its Articles, stated that only filmed network pro- 
grams would be provided because the cost of microwave installations at 
the outset would be economically prohibitive. Testimony to the same 
effect was given at the hearing in October, 1957 (Tr. 112-13). But in 
April, 1958, Western, without making any effort to amend its applica- 
tion, filed a statement with the SEC stating that "'live'' network programs 
would be made available if an affiliation could be obtained. 4 

13. Western argues, in effect, that it has established its minimum 
qualifications, not involving the use of microwave facilities ( Frontier 
alleged and Western has not denied that its financial proposal now in 
hearing is insufficient to include the use of such facilities), and that if 
it sells more shares and Western is thus able to finance the additions 
needed for "live" network programs, that will be in the public interest, 
and there is no basis for Commission concern. (See Western Opposi- 
tion, page 10) But this argument completely misses the point, in two 
respects. First, it appears that misleading statements have been or 
will be made to the SEC, the public, or both, and second, the Western 
concealment has prevented | 


7 


There is no basis for the Western suggestion in its Opposition 
(para. 22) that "live network programming is not being proposed at the 
outset. On the contrary, the filing with the SEC gave every indication 
that such programs were part of the basic plans of the applicant in con- 
nection with its building of the station. If there had been any pian to 
postpone the use of microwave facilities, the information filed with the 
SEC would have been completely misleading. 
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Commission scrutiny of the Western financial qualifications based on the 
true Western intentions. 

14. Western originally proposed to sell a total of $300,000 worth 
of shares. At that time it said microwave facilities would be economical- 
ly prohibitive, and Frontier agrees that they would be extremely ex- 
pensive. That statement was certainly material to an "informed invest- 
ment decision, '' and many shareholders or subscribers may well have 
been influenced to purchase shares by the financial caution represented 
by the statement. At the same time many prospects may have been 
discouraged by the failure to propose "live network programs, on the 
theory that without such programs the station could not possibly succeed. 
Now, having sold as much stock as possible on the old representation, 
Western makes a new representation that it will have "live" network 
programs, without giving any indication of the additional costs that would 
be involved, and without any explanation of the reasons, if any, for its 
change of position between October 1957 and April 1958. Frontier has 
no idea which proposal Western really means to carry out, but it seems 
clear that either way misleading statements may have induced numerous 
stockholders to invest. 

15. Furthermore, if Western has all along intended to build 
microwave facilities, or if during the course of the hearing it decided 
to do so, that fact should have been disclosed to the Commission, and 
Western's financial qualifications subjected to appropriate scrutiny. 


When Western says it will build the facilities if it obtains the money it is 


attempting to arrogate to itself the question the Commission must re- 
solve in this hearing -- whether Western is financially qualified to build 
and operate its proposed station. This is of particular importance be- 
cause, as Frontier alleged and as Western has not denied, Western it- 
self has represented that it will 
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[ 1577] : 
not be financially qualified unless it obtains a network affiliation. &/ And, 
as the Commission will recognize, Western's chances of obtaining an af- 
filiation might well be materially influenced by whether or not it made 


provision for live interconnection, particularly when Station KSTF, which 


is affiliated with the network Western hopes to obtain, has live intercon- 


nection facilities. 
* 


3———---——_ 


The Western allegation (at para. 25) that Frontier's general 
manager, Mr. Grove, conceded in his affidavit in support of the Frontier 
Petition for Stay that Western would obtain a network affiliation is com- 
pletely untrue. On the contrary, Mr. Grove stated that if Western ob- 
tained an affiliation, Frontier would be injured, and if Western did not 
there would have been no point in issuing a permit because Western 
would not proceed to build and operate its authorized station. (Affidavit 
of William C. Grove, para. 11) 


5 * 


[ 1580] 
MEMORANDUM OPINION AND ORDER : 
By the Commission: Commissioners Bartley and Ford absent; 
Commissioner Cross not participating. 
1. The Commission has before it for consideration (a) Petition 
For Further Hearing filed May 6, 1958 by Frontier Broadcasting Com- 
pany and (b) Petition For Stay filed May 7, 1958 by Frontier Broadcast- 
ing Company in the above-entitled proceeding. The background to this 
proceeding and to the filing of these petitions is fully set forth in our 
Memorandum Opinion and Order released herein on February 3, 1958 
(FCC 58-89, Mimeo No. 54458) and will not here be repeated. Since 
release of that Memorandum Opinion and Order, hearing in the proceed- 
ing has been completed and an Initial Decision released which would 
grant the application of Western Nebraska Television, Incorporated. 
Petitioner was denied participation in the further hearing as a matter of 
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right by the said Memorandum Opinion and Order of February 3, 1958. 
The Commission, however, specifically stated therein that denial of 
participation as a matter of right would not "preclude Frontier, should 
it have material and relevant evidence from presenting such evidence in 
conformance with the provisions of Section 1.723 of the Rules." This 
it did not do. The denial of intervention as a matter of right is now the 
subject of an appeal by Frontier in the United States Court of Appeals For 
The District of Columbia Circuit in Case No. 14, 395. 

2. By its present petition for further hearing Frontier again as- 
serts that the station proposed by Western Nebraska Television, Inc. 
will be in direct competition with Frontier’s Station KSTF; that in 
Frontier's motion filed on June 28, 1957 it alleged Western had failed 
to comply with the Securities Act of 1933 and with the Blue Sky Laws of 
several states; and that in its efforts to sell stock Western had made at 
least two false and misleading statements. It now contends that by its 
Notification under Regulation A filed on February 3, 1958 and amended 
April 9, 1958 Western has recognized the validity of Frontier's conten- 
tions as to violation of the Securities Act in its sales and offers to sell 
shares which had taken place prior to the filing. Petitioner further as- 
serts that such s2les and subscriptions in the amount of 


[ 1581] 

$147,000 raises a contingent liability for that amount as it is subject to 
being returned to the stockholders and subscribers, plus damages under 
the provisions of that Act. For this reason it is contended that Western 
is not financially qualified to construct its proposed station. Additional 
arguments are made as to a proposed bank loan, the construction of 
micro-wave facilities, a possible future transfer of control and the ob- 
taining of a network affiliation. 

3. By its Petition For Stay filed on May 7, 1958, Frontier re- 
quests a Stay in the proceeding or of construction should a permit issue, 


pending disposition of the petition for further hearing, a decision by the 





[1581] 
125 


Court on its aforesaid appeal, and a decision on the appeal which will be 


filed should the application herein be granted. On the basis of the af- 
fidavit of William C. Grove, treasurer, a director, stockholder and gen- 
eral manager of Frontier Broadcasting Company, it is asserted that 
revenues in the area are inadequate to support Frontier's station at 
Scottsbluff and the proposed station of Western at Alliance. | It is there- 
fore contended that Frontier will suffer injury through loss of revenue, 
that those members of the public having subscribed to the stock of Western 
will suffer injury through loss of their investment and accordingly, a 
stay should issue. 

4. Wesee no merit to either of the pleadings submitted herein. 
As to the contentions of lack of adequate revenue to support the two 
stations, the Commission's position in this matter has been too fre= 
quently stated to warrant repeating here. (West Georgia Broadcasting 
Company, 14 RR 275 and cases there cited.) Furthermore, it is to be 
noted that petitioner, Frontier, also originally filed application for an 
Alliance station which application it is assumed was prosecuted in good 
faith. This application was dismissed only after the Commission had 
granted its application for increased facilities at Scottsbluff. Nothing 
new is presented in the petition for further hearing other than the filings 
set forth supra with the Securities and Exchange Commission. The 
matters urged by petitioner based thereon in our view present no real 
issues as to either the financial or character qualifications of Western 
Nebraska Television, Incorporated warranting further hearing. Nor 
do we see the requisite injury to the public for sustaining the request 
for stay pending determination of the present and projected appeals to 
the Court by petitioner. Thus, without regard to the standing of Frontier 
which it lacks, we see no matters presented which, under the public 
interest standard, warrant grant of the relief requested. Rather, we 
believe that the public interest would be best served by the bringing of 
a first local television service to the city of Alliance at the earliest 


feasible date. 
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[ 1582] 

5. Accordingly, IT IE ORDERED, That the said petition for 
further hearing and the said petition for stay filed herein by Frontier 
Broadcasting Company ARE DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris © 


Secretary 
[ FCC Seal] 
Adopted: June 18, 1958 
Released: June 19, 1958 
[ 1583] 
ORDER 


At a session of the Federal Communications Commission held at its 
offices in Washington, D.C. on the 18th day of June, 1958; 

The Commission having under consideration (1) the matters of 
record in the above-entitled proceeding involving the application of West- 
ern Nebraska Television, Incorporated for a construction permit for a 
new commercial television broadcast station in Alliance, Nebraska on 
Channel 13; (2) the Initial Decision herein, released March 26, 1958 by 
Examiner H. Gifford Irion, proposing to grant the application; (3) a 
petition filed April 3, 1958 by the applicant requesting that the Commis- 
sion make the Initial Decision effective immediately; and (4) a state- 
ment in support of the Initial Decision filed April 2, 1958 by the Chief of 
the Commission's Broadcast Bureau; 

IT APPEARING, That no exceptions to the Initial Decision have 
been filed during the period allowed therefor and that the time for such 
filing has expired, but that by Commission Order of May 14, 1958, ef- 
fectiveness of the Initial Decision was stayed pending consideration of 
certain petitions filed by Frontier Broadcasting Company, which petitions 
have been denied by separate order adopted on this date; 

IT FURTHER APPEARING, That upon a review of the matters of 
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record and the application herein the Commission is in accord with the 
conclusion of the Examiner that the applicant is financially qualified and, 
further, that a grant of the application would be in the public interest 


which further determination should be reflected in the Initial Decision 


by modification thereof; . 

IT IS ORDERED, That the conclusions of the Initial Decision are 
modified as hereinafter set forth: | 

Substitute the following for paragraph 1: 


[ 1584] 

1. The applicant, Western Nebraska Television, 
Incorporated, by the Commission's order of designa- 
tion has been found legally and technically qualified 
to construct, own and operate the proposed television 
station. The comparative issues have become moot. 
The matters remaining for determination are, whether 
Western Nebraska Television, Incorporated is _ 
financially qualified to construct, own and operate the 
proposed television station, and, if so, whether a 
grant of the application would serve the public interest. 

Add the following as paragraph 4: 

4. On the basis of the proposals advanced and 
the record herein, public interest, convenience and 
necessity will be served by a grant of the said ap- 
plication of Western Nebraska Television, Incorporated. 

IT IS ORDERED, That the said petition of applicant IS GRANTED; 
pursuant to Section 1.153(d) of the Commission's Rules and Regulations 
the Initial Decision herein released March 26, 1958 as modified above 
IS MADE EFFECTIVE IMMEDIATELY; and the above-entitled applica- 
tion of Western Nebraska Television, Incorporated IS GRANTED. 

FEDERAL COMMUNICATIONS COMMISSION 


[ FCC Seal] /s/ Mary Jane Morris 
Secretary 
Released: June 19, 1958 
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[ 34] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
In the Matters of: Tuesday, October 1, 1957 


FRONTIER BROADCASTING COMPANY x 
Alliance, Nebraska : 


WESTERN NEBRASKA TELEVISION, INC... DOCKET NO. 12048 
Alliance, Nebraska 


DOCKET NO. 12047 


The above-entitled matter came on for hearing, pursuant to adjourn- 
ment, in Room 1230, Federal Communications Commission, Washington, 
D.C., before H. GIFFORD IRION, Hearing Examiner (The Presiding Of- 
ficer), at 10:00 o'clock a.m.. 


APPEARANCES: 


ALAN Y. NAFTALIN, Koteen & Burt, 836 Wyatt Building, Washing- 
ton, D.C., appearing for Frontier Broadcasting Company. 


NEVILLE MILLER, 218 Munsey Building, Washington, D.C., ap- 
pearing for Western Nebraska Television, Inc. 


JOHN H. BASS, JR., appearing for Chief, Broadcast Bureau, 
Federal Communications Commission 


Whereupon, EUGENE A. ACKERLEY 


was called as a witness, and, having been duly sworn, was examined, 


and testified as follows: 
*x * * * 


[ 109] 
BY MR. NAFTALI: 
Q. Who are the two officers, Mr.. Ackerley -- well, let's back up -- 
when was the first time that you had a discussion with any network organ- 


ization or official concerning affiliation of your proposed Alliance station 
with the-- A. The first time that we had discussion with the networks 
regarding the possibility of affiliation, Mr. Hilliard and I made a special 
trip to Chicago, and during that trip we had conferences with two of the 
major networks. 

Q. When was that? A. If Iam not mistaken, it was simultaneous 
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with the NARTB Convention in Chicago in the summer of 1956; it was in 


May or-- 
Q. The spring or summer-- April or May? A. April or May, yes. 


Q. Have you or anybody else associated with your company talked 
to any network official since that time on this subject? A. I have been in 
correspondence with a network. : 

Q. You have? Now, which were the two networks that you talked 


to then? 
MR. MILLER: Do you remember? 
THE WITNESS: In Chicago? 


[ 110] 

MR. NAFTALIN: Yes. 

THE WITNESS: We talked with officials of the Columbia Broadcast- 
ing Company and the National Broadcasting Company. : 

BY MR. NAFTALIN: 

Q. Was any commitment made at that time with you? A. Itis 
our understanding that a network cannot make a commitment with us until 
we are granted a construction permit. 7 

Q. In other words, the answer is no, no commitment was made; is 
that correct? The law, we will argue later. Was a commitment made? 

MR. MILLER: No definite commitment was made? 

THE WITNESS: No. 

MR. NAFTALIN: Thank you. That is all I want to know. 

BY MR. NAFTALIN: | 

Q. Was any letter, put it this way, did you get a different response 
from CBS than from NBC? A. The discussion of the affiliation was 
general because we, of course, did not have a construction permit at that 
time and could only discuss preliminary arrangements for affiliation. 

Q. Well, what was the tenor, what did they tell 700s) what did CBS 
tell you? A. First-- 

Q. Who did you talk to at CBS in Chicago? 

[111] 

THE PRESIDING OFFICER: May I ask Mr. Miller a question: Is 
this part of the preparatory showing of a program? ) 

MR. MILLER: No, this is primarily to base on the finances -- 


you have to have a program to show. 
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THE PRESIDING OFFICER: I was going to say, network programs 
would have nothing to do with any hardship, of course. 
MR. NAFTALIN: Without regard to that it is very relevant to the 
financial question. That is what I am going after. 
MR. MILLER: I don't think it is, but -- 


BY MR. NAFTALIN: 
Q. Do you remember who you talked to at CBS? A. We talked with 


two officers of the Columbia Broadcasting System, whose names at this 
time I can't recall. They are not on the tip of my tongue. One was the 
regional manager of station relations for the television network and one 
was a vice president of the network, station relations, as I remember. 

Q. Was that vice president the vice president of the television net- 
work or the Columbia Broadcasting System? A. I think, of the televi- 
sion network, 

Q. Of the network - you don't remember his name - I gather there 
has been no correspondence between your company and those two gentle- 
men Since then; is that 


[ 112] 
correct? <A. To the best of my knowledge, there has been no correspon- 


dence. 
Q. Your statement "it was determined that network affiliation 


would be available for a standard station in this area, from one or more 
networks, including the National Broadcasting Company."’ That is on page 
35. The “or more" does not include CBS, does it, you don't expect to af- 
filiate with CBS, do you? Do you have any reason to expect to affiliate 
with CBS? A. AsImentioned earlier, it was a preliminary discussion. 
As I recall, the entire subject that was under discussion at that time -- 
Q. There was no result of that discussion, no conclusions? 
A. Only that the network would not be in a position to discuss it further 
with us until we had a construction permit as granted by the FCC. 
Q. Right. Now, you are not proposing initially, incidentally, a 


live wire connection? A. We are not proposing it, no. 
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Q. It is not in this application, it isn't provided for in this budget? 
A. No. , 
Q. All right. Iam correct about that, Iam correct 


[113] : 

it is not -- when you Say no you mean no, it is not provided, not included 
within the budget; is that correct? A. It is not in this budget. 

Q. Now, you say -- who did you talk to at NBC? A. Bob Aron. 

Q. How do you spell that? A. A-r-o-n. | 

Q. Anybody else?. A. No. We talked specifically with Bob Aron. 

Q. That was in Chicago? A. Yes, sir. . 

Q. Have you talked to anybody since then? A. I have been in 
correspondence with Bob Aron. , 

Q. Isee. Do you have copies of that correspondence? A. Yes. 

Q. Is it on the basis of that correspondence that you make your 
statement here? A. Of an affiliation? | 

Q. That it was determined that a network affiliation would be 
available? A. That is on the basis of the, our discussions in Chicago. 
As a result of our discussims it was determined by Mr. Hilliard and my- 
self that we would have access to a network affiliation. 

Q. Now, that was on the basis of the discussion. 


[114] | 
Is there anything in the -- did you get more of an assurance or more of 
a belief that you would have an affiliation from the discussions than you 
have had from the subsequent correspondence? A. There has been basi- 
cally no change, only that we have, naturally it is in our interest to pro- 
vide a service as soon as possible so we have kept the company advised 
of our progress. ; 

Q. In other words, the only face-to-face, the only conversation 
or contact with them other than for these letters was in the spring or 
summer of 1956; is that correct? Since then it has been by letter? 

A. Yes. 








[114] 


132 

MR. NAFTALIN: I would like to ask that copies of those letters 
be produced. 

MR. MILLER: I object to that. 

MR. NAFTALIN: Because that clearly is, at least in part of the 
underlying basis for this statement, Mr. Examiner, and I think we have 
the right to test that. This is a conclusion. 

THE PRESIDING OFFICER: You don't want to produce them? 

MR. MILLER: I have no objection to producing them, but I just 
object to going into all that detail. He had a conversation with these 
people; he had letters; we are going into the question of -- we all know 


that a network cannot 
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make a definite commitment, and he has said that from the letters and 
conversations it is his general understanding that when they got a con- 
struction permit it would be gone into further. 

MR. NAFTALIN: May I ask a couple of more questions, please. 

THE PRESIDING OFFICER: Very well. 

BY MR. NAFTALIN: 

Q. Mr. Aron is the only person you talked to, is that correct, 
from NBC? A. Yes. 

Q. All right. Now, did Mr. Aron ever say "If you get a grant 
we will affiliate with you" ? 

MR. MILLER: Mr. Naftalin, you know that he couldn't say that, 
and Mr. Ackerley has already said he didn't say that. 

MR. NAFTALIN: Are you objecting? 

MR. MILLER: Yes; I object to it. 

MR. NAFTALIN: I would like a ruling. 

THE PRESIDING OFFICER: I presume you are objecting on the 
ground that it is harassing the witness. 

MR. MILLER: No, harrassing the witness because the witness 
has already answered the question. 
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THE PRESIDING OFFICER: I think he did answer it. . 
MR. NAFTALIN: If the answer is no, if everybody agrees the 


answer is no, all right. 


[116] 

MR. MILLER: No, he has answered the question. You are just 
going over and over the same question. | 

MR. NAFTALIN: On the understanding that the answer was no -- 
with that understanding, I will move on. 

May I have a ruling. ; 

THE PRESIDING OFFICER: I assume we are all familiar with the 
network rules regarding commitments prior to construction permits. 

MR. NAFTALIN: Well, people have testified, Mr. Examiner, in 
hearings before the FCC that they got commitments from networks. 

THE PRESIDING OFFICER: The law is a little unsettled. 

MR. NAFTALIN: I just want to know whether they did. 

THE PRESIDING OFFICER: When the case is decided, maybe we 
will know what the law is. 

MR. BASS: It is a perfectly proper question. 

MR. MILLER: The question is that Mr. Ackerley has already 
stated what his agreement is. Then they harass him and ask him again, 
did he say this -- he has stated he had a general talk with them and they 
told him that when he got a construction permit to come back. 

MR. NAFTALIN: Is that correct, Mr. Ackerley? Did they say 
that when you get a construction permit -- you hada general conversation-- 

MR. MILLER: I object to that. 


[117] 
THE PRESIDING OFFICER: Just a minute, gentlemen. 
MR. NAFTALIN: "If you get a construction permit come back and 
we will talk it over" -- is that what they said. 
MR. MILLER: I object-- _ 
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THE PRESIDING OFFICER: Just a minute. I think we had better 
get back to asking the witness questions. Your question was, what did 
the network say, what did Mr. Aron Say. 

MR. NAFTALIN: Well, my specific question -- there is a state- 
ment here that on the basis of their contact with the networks, and 
particularly NBC, they determined that they would have an affiliation. 
I am trying to find out on cross examination what was said. 

Now, I would rather not ask him what was said; I would rather 
ask him in a more detailed way. In other words, I want to get exactly 


what was said. 


Mr. Ackerley, will you tell me exactly what Mr. Aron said? Can 


you do that? 
MR. MILLER: Mr. Examiner, I think if you go back in the record 
that question has already been answered. 
THE PRESIDING OFFICER: I think it is not objectionable, however. 
BY MR. NAFTALIN: 
Q. Mr. Ackerley, what did Mr. Aron tell you as to an affiliation 
in the event you would get a grant? 


[118] 
A. I don't remember the actual words Mr. Aron used, but we had a 
lengthy discussion with him in which he pointed out to us that there were 
certain rules relative to making any agreements with applicants for 
stations until they had a construction permit. 

We discussed the possibility of a network affiliation for Western 
Nebraska's proposed station and we were encouraged that at least we 
were not told no, that-- 

Q. Mr. Ackerley, excuse me, I don't want your impression. I 
want what he said. I don't want your feelings about this. I want what 
you said, what he said as nearly as you can remember it. 

THE PRESIDING OFFICER: As nearly as you can remember it. 

MR. NAFTALIN: I don't want it word for word, but the fact that 
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you felt encouraged is not what Iam looking for. I want to know essen- 
tially what he said, in substance what he said. 

THE WITNESS: Well, he said that we would have to have a con- 
struction permit from the Federal Communications Commission before 
any definite affiliation agreement could be made. : 

BY MR. NAFTALIN: , 
Q. Was that the sum and substance of it? A. Of our conversation? 
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Q. Yes. A. No, we talked over many angles of the television 
picture in western Nebraska and what our intent was to serve the area. 

Q. In other words, you told him what your plans were. Now, as 
to the possibility of affiliating, did Mr. Aron say anything else? A. We 
explained our proposal and our plan, and I would say that he was interested 
in it. | 

MR. NAFTALIN: May I have that stricken, please? 

THE PRESIDING OFFICER: Suppose we take a short recess. 

(Short recess taken. ) : 

THE PRESIDING OFFICER: We will resume. 

The last answer may be stricken. 

MR. NAFTALIN: I will restate whatever the last question was. 

THE PRESIDING OFFICER: Well, you had moved to strike the 
answer. | 

MR. NAFTALIN: Yes, I moved to strike the answer. 

THE PRESIDING OFFICER: And I granted the motion. 

MR. MILLER: I think the witness has got a right at least to indi- 
cate the impression he got from talking with the network. | 

THE PRESIDING OFFICER: Well, now, let me say this, Mr. 
Miller, to be fair with the witness and Mr. Naftalin, 
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too, I think that there can be circumstances surrounding a conversation 


which are impossible to put into precise words, but which give an im- 
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pression, and I don't mind the witness -- the tone of a man's voice, or 
something of that sort -- however, the question was "as nearly as the 
witness could remember the substance of what was said to him." 

Now, to say that "I was pleased” is not giving the substance of 
what was said to him. 

MR. NAFTALIN: That is the reason I asked to have it stricken. 

THE PRESIDING OFFICER: I granted the motion. I have no 
objection if he says, for example, 'Mr. Aron said thus and so and from 
the manner in which he said it I received the impression, "' or whatever 
the facts may be; but I do think he should give the substance of what was 
said. 

MR. NAFTALIN: Mr. Miller can always pick this up on redirect, 
once we get to cross. I am just trying to find out what was said. Now: 

BY MR. NAFTALIN: 

Q. Now, we know, Mr. Ackerley, that Mr. Aron said that NBC 
couldn't enter into a commitment because of provisions of law which he 
said prevented that. Now, I know that you had a long discussion with 
him and that you described your proposal and the situation in western 
Nebraska in some detail. 
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Now, did he say anything else on the subject of possible affilia- 
tion other than "Come back and see me when you get a grant"; did he 
say that? A. He said that we should keep the network advised, to 
supply them with any information that we had, but they could not enter 
into an agreement. 

Q. And that was essentially what he said? A. Those weren't 
his exact words; but that was the impression that I got and that is what, 
as an officer of the company, I proceeded to do. 

Q. Right. And it is on the basis of that, plus whatever may be 
in the letters that you formed this opinion; is that correct? A. Yes. 

MR. NAFTALIN: All right. Then I definitely press my request 


for copies of those letters, of the correspondence between Mr. Ackerley 
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and Mr. Hilliard, or whoever it may be, and the on Broadcasting 
Company on the subject of the affiliation. | 
THE PRESIDING OFFICER: Do you have any objection to pro- 
ducing it ? 
MR. MILLER: Yes, I have objection to apeduoine ¢ it. I think he 
has gotten the information that he wanted. Mr. Ackerley has told him 


what it is. I haven't seen the letters. 


[122] 

THE PRESIDING OFFICER: At this time it is a little difficult for 
me to know the significance of the network affiliation. I mean, if this is 
a critical point without which the station will go under, then I think the 
letters would be necessary. If it is not critical, then perhaps-- 

MR. NAFTALIN: Mr. Ackerley, let me say this -- is there any- 
thing in any of those letters that goes farther to affiliation or agreement 
on affiliation than Mr. Aron's statement as reported by you, or is it just 
a matter that you gave him information and he said "Thank you" ? 

THE WITNESS: There was no, nothing more than was discussed 
in Chicago. 

BY MR. NAFTALIN: ! 

Q. In other words, you are really relying on the conversation, 
you are not relying on the letters; is that right? A. Well, we basically 
are relying on the conversation that we had in Chicago; the other actually 
was correspondence -- I might be in error, it might be just one letter 
where we advise him that we had no grant yet and it appeared there 
would be a hearing necessary and it was just a letter to advise him that 
we were still very much interested in our project. 

Q. You don't even remember whether there was a response to 
that ? 


[123] 
A. I think there was a response, but nothing more than acknowledging 
the letter. 
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Q. And that is the correspondence? A. Yes. 

MR. NAFTALIN: In that case, Mr. Examiner, I have no need 
for the correspondence. 

THE PRESIDING OFFICER: Very well. 

Any further questions ? 

MR. NAFTALIN: Yes. 

BY MR. NAFTALIN: 

Q. Would you turn to page 38: That page and the next two 
represent your proposed program schedule; is that correct? A. Yes. 

Q. Is that proposed program schedule the same? Is that in con- 
formity with that which is in the application? A. That is a duplicate. 

Q. It is a duplicate? A. Or the same as-- 

Q. In other words, there is no variance? A. No variance. 

Q. Now, is this the schedule that you propose to commence 
operations under? A. Yes. 

Q. And is it -- now, there may be, I believe there 


[124] 
is some slight variation between the schedule and the analyses, partic- 


ularly the analysis on page 45, to the extent that there, if there is any 
discrepancy, am I correct in assuming that the schedule controls, that 
is, that the analysis was made from the schedule, not the schedule from 
the analysis? Is that correct? A. The analysis was made from the 
proposed schedule. 

Q. And if there is any error, it is in the analysis? A. Yes. 

Q. All right. Now, this is also proposed as a typical week's 
schedule for the first year; is that correct? A. Yes; as a basic schedule. 

Q. Right. Now, is this the schedule upon which your budget was 
prepared, is that correct, your estimated budget? A. Yes. 

Q. And it is from this schedule that your proposed staff and cost 
schedule and revenue proposals were also made; correct? A. Yes. 

Q. This is the basic proposal? A. Yes. 
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Q. You say something about expanding your schedule, but that 
would take place only if this worked out and you had the money to do it; 
is that right? A. That is absolutely right. : 


[125] ; 
Q. In other words, you would have increased costs and everything 
else, if you enlarged your schedule, and you would only do it if you had 
the money, if this were on a profitable basis; is that correct? A. That's 
right, yes, we would intend to expand it in line with good practice. 
Q. But you will start with this and stick with it at least until-- 
MR. MILLER: Mr. Naftalin, you have asked him that about five 
times. | 
MR. NAFTALIN: All right. I will drop it. I withdraw that question. 
BY MR. NAFTALIN: : 
Q. Now, can you tell me how much time you propose to have be- 
tween network programs, between the end of one and the beginning of 
the next? A. Normally, whatever the network would allow or whatever 
the network -- 
Q. Do you know how much that is? A. Approximately thirty seconds. 
Q. How much time do you propose to have between non-network 
programs? A. We would have a choice of thirty seconds or a minute. 


Q. Do you know? 


[126] : 

A. It would depend entirely upon the nature of origination of the program 
and the classification of whether it was commercial or sustaining. 

Q. This is between programs? A. Yes, sir. | 

Q. Have you decided as to any of these, as to these programs, 
which ones you would have half a minute between and which ones a 
minute? A. Only from the knowledge of operation of radio, how we 
would handle it. ; 

Q. In other words, you haven't worked it out? A. Where each 
spot announcement would go? ) 
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Q. Iam not asking about that; I am asking about time between 


programs. Have you decided that? A. Not in that detail, no, sir. 

Q. All right. Were these network programs based on any particular 
network? A. Yes. We, for purposes of establishing a typical week we 
used the basic program schedule of the National Broadcasting Company. 

Q. Right. Now, if you do not carry it, if you were unable to carry 
the network programs you would have to substitute programs, or would 
you cut your schedule -- which? A. If we were not able to carry the 


programs of 
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that network we would naturally negotiate for an agreement with other 
networks. 

Q. Let's assume that you had none, then what would you do? 

MR. MILLER: I don't know that-- 

MR. NAFTALIN: Have you decided? 

MR. MILLER: They are submitting this on the basis that they 
have a network, and now you are assuming that-- 

MR. NAFTALIN: Let me ask the last question. 

BY MR. NAFTALIN: 

Q. Mr. Ackerley, have you decided what you would do in that 
case? A, We haven't definitely decided what we would do in that case. 
We are assuming that there are so few outlets in the area for television 
service, that we would have a network. 

Q. All right. You are aware, aren't you, that as to all of these 
network connection programs that if the sponsor should or will, if the 
sponsor does not order that program for your station that you would not 
be able to carry it, even on a noncompensatory basis? Are you aware 
of that? A. Would you restate that for me, please? 

Q. Yes. Assuming that the network, that as to any one of these 
network commercial programs, if the sponsor 
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[128] 
the network sponsor for that program did not order it for. aan, for 
your station, then do you understand that you would not be able to carry 
it, even forfree? A. No, I don't fully understand that. | 
Q. You are not aware of that? A. No. | 
Q. Is it your understanding you could carry them? A. We would 
in the interest, if the program material was something that we would 
want, we would at least ask for permission. | 
Q. Do you know, do you have any idea as to what your chances 
are on that? Did you discuss it with the network? A. No, we didn't 
discuss any of the details of the agreement. | 
Q. Did you discuss with the network the amount of commercial 
time you might expect from them? A, Not in specific terms, no; and 
if you will notice in the budget of our revenues expected we didn't put 
down anything for network income. 
Q. All right. Now, do you understand that you Wee have to spend 
money to get the network sustaining program? A. Yes. 
Q. You don't expect Alliance to be a "must buy" on of the net- 


works ? 


[129 ] 

Do you know what a "must buy” station is? A. Yes, I do. 

Q. You don't expect that, do you? A. I don't expect that, no. 

Q. This proposal was not put in on that basis? A. That it would 
be a "must buy" ? 

Q. Yes. A. Oh, absolutely not. 

MR. NAFTALIN: Mr. Examiner, that is all I have as to qualifying 
questions. 

I will move to strike page 36 as not in accordance with the Com- 
mission's Hearing Manual, as to how you put in program content. 

THE PRESIDING OFFICER: Again, I will reserve ruling on that. 

MR. BASS: I don't join in that objection. 

MR. MILLER: I don't think the Hearing Manual has ever been 
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adopted as a rule of the Commission. 

MR. NAFTALIN: The same for page 46. 

MR. BASS: Could I ask a few questions? Are you through, Mr. 
Naftalin ? 

MR. NAFTALIN: One thing -- to my count there is a discrepancy 
between page 45 and the program schedule. I mean, there are several. 


I just don't come out with exactly the same answers. 


[130] 

THE PRESIDING OFFICER: May I suggest this -- frequently we 
do have mathematical errors occur in these analyses which can be 
ironed out fairly smoothly at the conclusion of the day's session, perhaps. 

MR. NAFTALIN: I will tell him what I came up with and somebody 
can check it. 

THE PRESIDING OFFICER: And see if the witness can recheck 
his arithmetic. I take it that is all it is. 

MR, MILLER: MayI say, though, just for the purpose of the 
record, that the exhibit proposed by Frontier had no classifications so 
it was impossible to check the percentages. 

THE PRESIDING OFFICER: Do you have any questions ? 

MR. BASS: A few. 

BY MR. BASS: 

Q. Turning to page 35, this special trip to Chicago in connection 
with the NARTB convention of 1956 -- was it? A. Yes. What was 
your question? 

Q. This special trip to Chicago, you referred to the NARTB 
convention of April 1956 -- was it in connection with-- A. It wasn't 
necessarily just the most important thing, about the trip, was to dis- 
cuss the possibilities of television affiliation. 


Q. But it did happen at that time? A. It happened at that time. 
aK oe eK ak 
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THE PRESIDING OFFICER: I assume Mr. Miller doesn't, but if 
he wishes to make a statement so the record will be complete, he can 
do so. ! 

MR. MILLER: I think my stand has been very clear since Septem- 
ber 20 that they have no rights in this hearing now, either as intervenor 
or as a party. : 

MR. WALCK: Those are my sentiments, also, Mr. Examiner. 

THE PRESIDING OFFICER: Very well. 

MR. KOTEEN: May I make one other brief statement | on the record, 
sir. The Chief Examiner indicated in his second memorandum opinion 
and order on our second petition for leave to intervene, that Frontier 
will be in a position presumably under 1.723 of the Commission's rules, 
to tender certain so-called public witnesses in order somehow to put 
into this record what it might have put in as an intervenor. | 

For reasons which we will state fully to the Commission in 
pleadings, this is no relief and no answer. However, since it may come 
up during the course of the proceedings and I may not be here, I would 
like only to state that I discussed with the Broadcast Bureau, providing 
a witness, Frontier's general manager, Mr. Grove, and it was indicated 
to me by the Broadcast Bureau that Mr. Grove could be submitted asa 
public witness. ! 











[192] 
144 
I stated that I would be happy to produce Mr. Grove, really going 
essentially to Western Nebraska's financial 


[193] 
qualifications in view of Mr. Grove's having certain television operating 
experience in Cheyenne, Wyoming, and Scottsbluff, Nebraska, but that 
for several reasons, I would so tender him provided I might act as 
counsel for Mr. Grove. 

My reasons for that were several. First, since certain of the 
information Mr. Grove would offer in connection with an opposition to 
the financial showing of Western Nebraska would involve a partial dis- 
closure of confidential financial information of Frontier in its operating 
experience, I felt it only fair to my client that I be in a position as coun- 
sel to make whatever objections I deemed relevant to what might be 
fishing expeditions into other aspects of Frontier's confidential financial 
information. 

Second, Mr. Grove had been personally attacked in one of the 
pleadings of Western Nebraska and two of the pleadings before the Com- 
mission, as a matter of fact, and in the light of that I advised Mr. Grove 
that I felt I should be able to participate as counsel to avoid what I deemed 
to be fishing expeditions or explorations irrelevant to his direct testi- 
mony in the area of these attacks by way of proper objection upon which 
the Examiner would rule and third, I thought in the event any of Mr. 
Grove's cross examination left areas of ambiguity, I should as his 
counsel be in a position to clarify those ambiguities or rehabilitate his 


testimony in the nature of redirect examination. 


[194] 
The Broadcast Bureau indicated that my participation as counsel, 


beyond protecting Mr. Grove's constitutional rights which I was con- 
vinced would not be particularly attacked in this proceeding, were be- 
yond the scope of the Commission's Rules for public witnesses, and, 
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therefore, I would not be allowed to act as his counsel under the rules 
and they saw no reason for making an exception to those rules. 

If I could be permitted to participate as Mr. Grove's counsel for 
the purposes I have enumerated, I would be happy to produce Mr. Grove 
as a public witness in this proceeding. In fact, in order to accomplish 
that, I even offered to the Broadcast Bureau to bring Mr. Grove to 
Washington and let them subpoena him here so it would cost the Broad- 
cast Bureau nothing for transportation and he would waive his six or 
nine dollars a day witness’ fee just so that procedurely if he were sub- 
poenaed he would have full rights to counsel, but the Broadcast Bureau 
determined that they would not care to subpoena Mr. Grove even under 
those circumstances. 3 

I merely make this statement to clarify why we are not bringing 
or tendering a public witness, why I feel the Examiner's comment with 
respect to that which I don't think was controlling in his ruling but was 
mentioned -- 

THE PRESIDING OFFICER: You mean the Chief Hearing Examiner? 

MR. KOTEEN: Yes, it was not controlling in his ruling but 


[195] . 
mentioned in his memorandum opinion and order, does not satisfy why 
Frontier is not at all hesitant to produce witnesses and particularly 
Mr. Grove, but in the light of the background I have just given, would 
want to produce him under what we deem proper legal circumstances 
and, in fact, under the conditions I have mentioned would be eager to 
produce him. | 
Otherwise, it frankly didn't appear worthwhile for Mr. Grove to 


come.to Washington without these proper safeguards to his participation. 
THE PRESIDING OFFICER: I take it there is nothing offered here 
for me to rule on. This is just a statement. 
MR. KOTEEN: Except for one thing. I will request this ruling: 


If the Examiner would be willing to permit me to participate as counsel 
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for Mr. Grove in the manner I have indicated with or without consent 
of the other parties, I will have Mr. Grove here tomorrow morning. 

THE PRESIDING OFFICER: Well, I couldn't permit you to parti- 
cipate to the full extent you enumerated. Of course, if a private individual 
appears at a hearing and has his own counsel, I have never known an 
objection to the counsel being there in the capacity of advising him of 
his constitutional rights as you say, or perhaps any other rights, but the 
counsel would not participate in the examination in any way. 


You mentioned redirect examination. 


[196] 

MR. KOTEEN: Redirect examination. 

THE PRESIDING OFFICER: I don't think I could let you do that. 
Certainly as to advising him on whether he should make public certain 
documents, that kind of thing, I think you could stand by with your advice. 

MR. KOTEEN: I assume that would be really a side advice, Mr. 
Examiner. 

THE PRESIDING OFFICER: Yes, that is right. 

MR. KOTEEN: I understand I wouldn't be able -- what I would 
like, you see, in addition to the clarification or rehabilitation on re- 
direct would be to object and state the reasons for my objections to 
certain cross examination. 

THE PRESIDING OFFICER: Yes, if I understand you correctly, 
you intended your participation to be a good deal more active on the 
record than what I would be inclined to permit and I think what I would 
be inclined to permit probably wouldn't satisfy your purposes. 

MR. KOTEEN: I have tried to spell out my purposes. In effect, 
they would be the right to object, the right to state objection to cross 
examination, and the right on the record for redirect that I might deem 
necessary. 

THE PRESIDING OFFICER: Yes. Well, it would almost amount 
to a limited participation as a party for the time that your witness was 
on the stand really. That is virtually what it comes down to. 
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[197] 
MR. KOTEEN: That is correct. 
THE PRESIDING OFFICER: And I don't believe I could permit that. 
I wondered, though, if Mr. Walch had a statement since this involved him. 
MR. WALCK: Yes, Mr. Examiner, in connection with the last 
statement made by Mr. Koteen, I wish to state that the Broadcast Bureau 
did get in touch with him and offered.or called his attention to 1. 723(b), 
where his client could appear at the hearing here as a public witness and 





with respect to the suggestion that the Broadcast Bureau subpoena him, 
we have no intention or no desire to do so because if the witness has facts 
and information which is pertinent to the hearing and he desires to place 
them on the record under the rules, he has full opportunity to do so. 

THE PRESIDING OFFICER: Do you have that rule handy ? It 
occurred to me you might just read it into the record at this point. 

MR. WALCK: Section 1. 723(b). No such person -- and the rule 
is in connection with interventions -- shall be precluded from giving any 
relevant, material, and -- ; 

MR. MILLER: Mr. Examiner, I think there is a part before -- 
you are starting in the middle of the rule. , 

MR. WALCK: I am starting with Section (b). 

MR. KOTEEN: This is not my record, Mr. Examiner, but I might 


suggest that there is no need to read any of the rule 
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into the record. The rule is available. . 

THE PRESIDING OFFICER: I agree with you. I just thought it 
might be handy to have it here. Off the record. | 

(Discussion off the record. ) 3 

THE PRESIDING OFFICER: On the record. I think your objection 
is well taken, in that we dispense with reading the rule. There is no 
sense reading a portion unless the whole rule is read and it is too long. 


Have you finished ? 
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MR. WALCK: Yes. 

THE PRESIDING OFFICER: I take it I have made clear that I 
would limit your participation in the manner which I have normally em- 
ployed for public witnesses. 

MR. MILLER: Mr. Examiner, I haven't spoken on that. I would 
object to him participating even in that capacity because under the rule 
I don't think they are even entitled to that. 

THE PRESIDING OFFICER: There is probably an area of dis- 
cretion there. I would compare this with instances where an individual 
of his own accordhas shown up at a hearing. It may happen he was 
appearing for the advantage of one party or another, but at any rate, he 
was not the witness of the party and he has had counsel and I have per- 
mitted the counsel at least to advise the witness on whether certain 
documents should be produced, that kind of thing. 

MR. MILLER: Yes, but that is a case of -- 


[199 ] , 

THE PRESIDING OFFICER: But Mr. Koteen wants much more 
than this and I don't think I should encourage him by my-- 

MR. MILLER: He is a hard man to discourage, I will say that, 
but I don't think he falls in the group of a public witness, particularly 
under that phase where a witness comes in and doesn't know his rights 
or anything else. Mr. Koteen has tried every way to get into this 
hearing and I don't think he has any client that is entitled to be present 
at this hearing to take any part. 

MR. KOTEEN: Aside from commenting that it is interesting that 
a person who is a party in interest under the Communications Act at 
this point under Mr. Miller's concept, can't even come in as a public 
witness which I think is a novel concept, I believe, Mr. Examiner, that 
the request I made was to be able to participate as counsel making ob- 
jection in the course of cross examination of the witness I would produce 
and of taking that witness on any redirect examination I considered neces- 
sary for the reasons I have already stated and it is my understanding 
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that you have ruled that I would not be permitted so to do, is that correct? 
THE PRESIDING OFFICER: That is correct. Now is there any- 
thing further before we proceed with the introduction of evidence? 
MR. KOTEEN: Could I directly understand then that I am not to 
be permitted to participate further in this proceeding | 


[200] 
under the present situation? : 

THE PRESIDING OFFICER: Well, let me put it this way: You are 
not presently a party to this proceeding. Obviously I have no objection 
to your sitting here and listening. 

MR. KOTEEN: Under those circumstances, sir, may I request 
that in the event any mention is made in any respect whatever of my 
client or any of its officers, stockholders, or directors inthis pro- 
ceeding hereafter, that I be given an opportunity to answer any such 
comment that may be made? 7 

I think any such comment in the light of the present scope of the 
case, would be irrelevant, but I wouldn't want this record to be used as 
a medium for any such comment without my having an opportunity to 
oppose it and to reply to it. 

THE PRESIDING OFFICER: Well, let me say this: At the 
moment I certainly agree that it would be irrelevant. I can't imagine 
how it would come into the case and I can only promise you this: I would 
do anything that is equitable and fair. If your client is disparaged, I 
think you should be notified. What would happen after that, I don't know. 

MR. KOTEEN: Thank you, sir. : 

THE PRESIDING OFFICER: To be brief about it, we are not going 
to take advantage of you. Very well, may we proceed now with the 


financial issue, Mr. Miller. 
MR. MILLER: As I understand it, that question of whether 
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Mr. Koteen will have any participation in the hearing will be discussed 
at the time the matter comes up for discussion. There is no ruling on that. 

THE PRESIDING OFFICER: I would rather do that because at the 
moment I can't quite conceive how it would come up and I don't want to 
foresee all possible instances. 

MR. KOTEEN: I, too, think it would be irrelevant. I just want 
an opportunity to answer any irrelevancies. 

THE PRESIDING OFFICER: Well, if someone stands up and 
slanders your client, I think you should certainly be notified of the fact. 
But I can't see why that would happen at this juncture of the hearing. 

MR. WALCK: Mr. Examiner, I would object to according any 
special privilege and it would be a special privilege to accord an out- 
sider to a proceeding to come in here and try to straighten things out 


that he feels maybe shouldn't be just the way they were said. 
ss * x * 


[230] 
EUGENE A, ACKERLEY 


resumed the stand, having been previously duly sworn, and was examined 


and testified further as follows: 
CROSS EXAMINATION 


[262 ] 


BY MR. WALCK: 

Q. Mr. Ackerley, on pages 13 through 28 of your Exhibit 2, are 
listed the stockholders and subscribers to stock of the applicant. As I 
understand it, the total number is 642. Now will you please tell us the 
various steps that were taken and the various efforts that were made to 
obtain the stock subscriptions ? Will you please start in the very be- 
ginning and let us have it step by step. A. The corporation was formed 
and when it was formed under the proper procedures, it was conceived 





[263] 
151 ; 
as what we would refer to as a broad base corporation of a large number 
of stockholders who were interested in the establishing of a full scale 
locally owned and operated television station. There had been extensive 
interest in the establishing of a television station for western Nebraska 
on the part of the | 


[262-A] , 
public. I, for one, and the other officers of our corporation were aware 
of this interest and the corporation was formed. | 

Q. You are speaking of you and the officers of your corporation-- 
you are speaking of Sandhills? A. No, I am speaking of western 
Nebraska Television. 

Q. Western Nebraska? A. Yes. Sandhills, likewise, was in- 
terested and had been for several years. They had thought of various 
ways in which a station could be established. There was continual pub- 
lic sentiment in favor of the development of television for the area. Our 
interest in it, of course, was to establish an enterprise, to establish a 
locally owned and operated station for which we thought there was a 
definite need. We conceived the idea of the corporation in which those 
who were interested in television could support it financially through the 
sale of stock, common stock in the corporation. 

Sandhills, to go back a little bit, is a similar type corporation, 
was established in 1949 to bring radio service to Alliance and has been 
reasonably successful. This was merely a larger type corporation 
wherein we would have more stockholders to provide a television station 
which would serve the Panhandle area. 

Therefore, the corporation was formed and an offering circular 
was made up. Our local attorney checked with the banking: department 
of the State of Nebraska and got the infor- 


[263 ] . 
mation which was necessary for us to get approval to sell stock in our 


corporation, and then we had an offering circular made up to offer the 
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sale of stock to the public in western Nebraska which was done. There 
was certain public news made that the corporation had been formed and 
its objective was to establish a locally owned and operated television 
station on Channel 13, and we proceeded to sell the stock. 

Q. May I interrupt you there. This offering circular, when was 
that made public? A. I believe the date on that is November 19. I 
don't have a copy. 

Q. November 15 is the date on page 2? A. The date is November 15. 

Q. November 15,1956? A. Yes. 

Q. That was the publication date, so to speak? A. It took some 
time to compile it. If that was the date on there that would be considered 
the publication date. 

Q. And how was this circular made available to the public ? 

A. We had quite a large number of them printed up. Some of them were 
available to anyone who wanted them. Some were mailed out to people 
whom we thought would possibly be interested or who had expressed an 
interest in such a venture. They were available to anyone who wanted 
them. 


[264] 

THE PRESIDING OFFICER: Were there any news Stories or 
advertisements in the papers? 

THE WITNESS: There were some news stories on radio to the 
effect of the forming of the corporation and some newspaper stories to 
that effect. There was-- 

BY MR. WALCK: 

Q. Where were those, in what newspaper, I mean just in Alliance? 
A. There is a daily newspaper in Alliance, a daily newspaper in Scotts- 
bluff. 

Q. Were there some stories in the Scottsbluff paper? A. Yes, 
sir, and there are some weekly papers in the area, in Hemingford, 
Nebraska, Bridgeford, Nebraska, and Baird, all within the Panhandle 
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area. Those people were very much interested, too, in the development 


of a standard television station for the area. 

Q. Over what period were there news stories published ? A. We 
made the first announcement that we proposed to file the application in 
a news story, as I recall, on the 13th of August, 1956. That was an- 
nouncing the fact that we proposed to file an application with the F.C.C. 
for a television station to serve the area. It told who the organizers 
were and other related information, what were more or less the objec- 
tives of the proposal and I believe it also mentioned that it would be 
financed through the sale of common stock to the 


[265 | 
public. , 

There were follow-up items to that effect to fully advise the pub- 
lic that the stock was available for sale. : 

Q. When you say follow-up items, do you mean later news stories? 
A. Yes, sir, later news stories as to the progress of the sale of the 
common stock to the public. ; 

Q. Over what period did these news stories appear, what time 
period? A. They were fairly intermittent. They started in August, I 
believe, of 1956. There wasn't too much activity. The offering of the 
stock to the general public was concentrated pretty much during a period 
after the first of the year. There were a couple of months after the first 
of the year. ! 

Q. How closely can you tie down that date? A. I think sometime 
after the first of the year up until about the 15th of February and then 
for another six or eight weeks past that there was still activity to sell 
the stock, so to speak, or to at least offer it and then the application 
was filed with a certain amount of information and then our corporation 
amended its application several times, reporting to the Commission the 
additional sale of stock as the sale was handled. | 

Q. That was five separate amendments? 
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A. Yes, as each stockholder was added to the list it was amended in 
accordance with the information from our counsel. 

Q. Is my understanding correct that this seemed to go in, shall 
we say, two spurts, in other words, one from January 1 to February 15, 
and then later another one, is that your testimony? A. Well, I don't 
know that you could separate them. In my mind it runs that way, that 
we spent a great deal of time from the first of the year until about the 
15th of February and then we spent additional time after that. We 
realized that to have the station it would have to have adequate support 
from the area and we wanted to have all of the support that we could get 
where there was the financial interest involved, so we continued it until 
such time as we thought we had adequate financing to make the station 
possible. 

Q. And that would be about the date of the last amendment 
that was filed? A. Somewhere in that neighborhood, yes, somewhere 
shortly prior to that. 

Q. May 28, asI recall it or the 27? A. I think on the last 


couple of amendments there wasn't too much actual financing. * 
* * * 


[273 ] 
LESLIE HILLIARD 
was recalled as a witness, having been previously sworn, was examined 
and testified as follows: 


[337] 
REDIRECT EXAMINATION 
BY MR. MILLER: 
Q. Mr. Hilliard, what is the name of the applicant of which you 


are president? A. Western Nebraska Television, Inc. 
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Q. Why did you select that name? A. Because it is Western 
Nebraska, mainly. That is what it is. We are serving Western Nebraska. 
There was a demand from people in Western Nebraska to have a tele- 
vision station, so we selectec the name "Western Nebraska Television," 
that was, as we said, run, owned by, and operated by Western Nebraskans. 

Q. Are your officers and stockholders from any other state, other 
than Nebraska? A. No. : 

Q. Have you limited your sales to residents of Nebraska? A. That 


is correct, we have. 


Q@. In that prospectus that has been shown to you that you have a 


copy of, is there any statement there about the question of the limitation 
of sales of stock? A. There is, yes. | 

Q. Subscriptions of stock? A. There is, yes. 

Q. Who prepared that prospectus? 

[ 338] 

A. Walter Metz, who is our secretary, and also our attorney at 
Alliance. 

Q. Did you talk with him about the preparation of that? A. Oh, 
yes. 

Q. Has it been approved by the State of Nebraska Banking Com- 
mission? A. That's right, it has been approved. . 

Q. I think Mr. Ackerley dealt mostly with the details of the 
handling of the stock subscriptions. A. That's right. 7 

Q. At the time you were holding those meetings, did you have any 
request from any other persons to hold meetings anywhere ‘else? 
A. Yes. There were several people who came from Torrington, Wyo- 
ming, asking if they could sell stock up there for us. We told them we 
couldn't sell in Wyoming, and consequently there would be no need of 
having a meeting up there. , 

Q. Why couldn't you sell stock in Wyoming? A. Because the law 
doesn't permit it. 
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156 
Q. On the stock subscription blank, is there a statement in there 
about the residence of parties? A. Yes, on one of these blanks there 
is a statement that they swear that they are citizens of the State of 
Nebraska. 


[ 339] 
Q. Would you read that for the record, what is stated on that 
subscription? A. "I certify that Iam a legal resident of Nebraska 


and that I reside at in Nebraska." 
* * ae * 


[ 342] 
EUGENE A. ACKERLEY 
was recalled as a witness, having been previously sworn, was examined 
and testified further as follows: 

FURTHER DIRECT EXAMINATION 
BY MR. MILLER: 


* * * * 


[ 348] 

Q. Mr. Ackerley, there were some subscriptions received from 
some persons who lived outside of the State of Nebraska. What happened 
when those subscriptions were brought to your attention? A. There 
were some offers from people who lived outside of the State of Nebraska, 
and they were inadvertently recorded on some of the forms which were 
sent to the Commission. 

Of course we were well aware of the fact that our stock was to be 
sold to citizens of Nebraska. We had Mr. Metz go down to Lincoln and 
take the time to work all that out and get the approval and the permis- 
sion to sell the stock. 

In setting up these lists, there were some people from outside of 
the State of Nebraska who showed an interest in this thing, and their 








[ 348] 
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names were taken in by people who were helping to tabulate this and 
inadvertently recorded on these lists. Of course when it was brought 
to our attention that their names did appear on there, we, of course, 
immediately advised these people that our stock was only -- T think 


there were three stockholders involved out of the 645. 


We advised these people that we were not able to actually sell 
them the stock, even though they had made an offer, and returned any 


down payment or anything. 
* sd * * 


[ Filed March 31, 1958] | 
Case No. 14, 395 


PETITION FOR REVIEW 


* * * 


[ Filed June 26, 1958] | 
Case No. 14, 539 


NOTICE OF APPEAL 
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[ Filed July 24, 1958] 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


FRONTIER BROADCASTING COMPANY, 
Petitioner 


v. Case No. 14,395 


UNITED STATES OF AMERICA, 
FEDERAL COMMUNICATIONS 


COMMBSION, 
Respondents 
WESTERN NEBRASKA TELEVSION, 
INCORPORATED, 


FRONTIER BROADCASTING 
COMPANY, 
Appellant 

Vis Case No. 14,539 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Intervenor 
) 
) 
) 
FEDERAL COMMUNICATIONS ) 
) 

) 

) 

) 

) 

) 


COMMISSION, 
Appellee 
WESTERN NEBRASKA TELEVISION, 
INCORPORATED 
Intervenor 
STIPULATION 


All of the parties to these cases hereby stipulate as follows: 
I. The questions presented by these cases are as follows: 

1. Whether Petitioner-Appellant, which was then an applicant 
for a television station on Channel 13 at Alliance, Nebraska, and a party 
to the proceeding before the Commission involving also the application 
of Intervenor for the same channel was entitled by Section 309(b) of the 
Communications Act to intervene as of right in the proceeding, since 
Petitioner-Appellant filed a petition to intervene more than ten days 
prior to the commencement of the hearing and would be economically 
injured by a grant of the Western application. 
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2. Whether, in the circumstances of this case, the Commis- 


sion erred in denying Petitioner-Appellant leave to participate as a party 
to the proceeding following the dismissal of Petitioner-Appellant'’s ap- 
plication for Alliance, in view of the facts that (a) Petitioner-Appellant 
had filed the first petition to intervene mentioned above; (b) Petitioner- 
Appellant filed a second petition to intervene after public notice was 
given that its Alliance application had been dismissed and after the com- 
mencement of the hearing (c) Petitioner-Appellant sought unsuccessfully 
to participate in the hearing on the theory that, since it had been made 
a party to the proceeding originally but the order dismissing its applica- 
tion did not in terms dismiss it as a party, it was still a party; and (d) 
the Commission's Rules permit any member of the public to appear and 
present evidence in any hearing. | 

3. Whether the Commission erred in denying Petitioner-Ap- 
pellant’s petition, filed on June 28, 1957 when Petitioner-Appellant was 
still a party-applicant, to enlarge the issues to determine whether In- 
tervenor possessed the requisite financial or character qualifications to 
be a broadcast licensee, based principally on allegations that Intervenor 
had committed violations of the Securities Act of 1933, as amended, and 
the Blue Sky Laws of several states in the course of selling or trying to 
sell its stock to the public. | 

4, Whether the Commission erred in denying the petition of 
Petitioner-Appellant, filed on May 6, 1958, after Petitioner-Appellant's 
requests for intervention had been denied and after the issuance of an 
initial decision proposing to grant Intervenor's application, for a further 
hearing to inquire into Intervenor's financial and character qualifica- 
tions, based primarily on what was claimed to be newly discovered 
evidence consisting of a filing by Intervenor with the Securities and 
Exchange Commission which Petitioner-Appellant claimed constituted 
a concession by Intervenor that it had violated the Securities Act, and 
raised other questions as to Intervenor's qualifications. | 
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5. Whether the Petition for Review in Case No. 14,395, taken 
from the Commission's order denying Petitioner-Appellant leave to 
participate in the proceeding but prior to the issuance of a decision 
granting or denying Intervenor's application, should be dismissed as 
premature or moot. 


Il. The above formulation of the questions presented does not 
necessarily constitute a concession by any party as to the accuracy of 
any statements of fact which may implicit therein. 

Il. Petitioner-Appellant’s brief will be filed by September 3, 
1958, the briefs of Appellee-Respondents and Intervenor will be filed by 
October 17, 1958, Petitioner-Appellant’s reply brief, if any, will be 
filed by October 28, 1958, and the Joint Appendix will be filed by No- 
vember 4, 1958. Page references in the briefs will be to the pages of 
the record rather than to the Joint Appendix, and the Joint Appendix will 
contain a double set of pagination so that the references. may be found 


easily. This Stipulation will, if accepted by the Court, be included in 


the Joint Appendix. 
Respectfully submitted, 


/s/ Alan Y. Naftalin 
Counsel for Petitioner-Appellant, 
Frontier Broadcasting Company 


/s/ Daniel M. Freedman 
Counsel for Respondent, 
The United States of America 


/s/ Richard A. Solomon 
Counsel for Respondent-Appellee, 
Federal Communications Commission 


/s/ John P. Bankson, Jr. 
Counsel for Intervenor, 
Western Nebraska Television, 
Incorporated 


July 24, 1958. 
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(i) 
STATEMENT OF QUESTIONS PRESENTED* / 

1. Whether Petitioner-Appellant, which was than an applicant for a 
television station on Channel 13 at Alliance, Nebraska, and a party to the pro- 
ceeding before the Commission involving also the application of Intervenor for 
the same channel, was entitled by Section 309(b) of the Communications Act 
to intervene as of right in the proceeding, since Petitioner-Appellant filed a 


petition to intervene more than ten days prior to the commencement of the hear- 


ing and would be economically injured by a grant of the Western Application. 


2. Whether, in the circumstances of this case, the Commission erred 
in denying Petitioner-Appellant leave to participate as a party to the proceeding 
following the dismissal of Petitioner-Appellant's application for Alliance, in 
view of the facts that (a) Petitioner-Appellant had filed the first petition to 
intervene mentioned above; (b) Petitioner-Appellant filed a second petition to 
intervene after public notice was given that its Alliance application had been dis- 
missed and after the commencement of the hearing; (c) Petitioner -Appellant 
sought unsuccessfully to participate in the hearing on the theory that, since it 
had been made a party to the proceeding originally but the order dismissing its 
“application did not in terms dismiss it as a party, it was still a party; and 
(d) the Commission's Rules permit any member of the public to appear and pre- 
sent evidence in any hearing. 

3. Whether the Commission erred in denying Petitioner -Appellant''s 
*/The parties have agreed to these questions in the Stipulation of July 24 
1958 in these cases. They have also agreed that this formulation of the questions 


presented does not necessarily constitute a concession by any party as to the 
accuracy of any statement of fact which may be implicit therein. 
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petition, filed on June 28, 1957 when Petitioner -Appellant was still a party- 
applicant, to enlarge the — to determine whether Intervenor possessed 
the requisite financial or character qualifications to be a broadcast licensee, 
based principally on allegations that Intervenor had committed violations of 
the Securities Act of 1933, as amended, and the Blue Sky Laws of several 
states in the course of selling or trying to sell its stock to the public. 

4. Whether the Commission erred in denying the petition of Petitioner - 
Appellant, filed on May 6, 1958, after Petitioner-Appellant's requests for 
intervention had been denied and after the issuance of an initial decision pro- 
posing to grant Intervenor's application, for a further hearing to inquire into 
Intervenor's financial and character qualifications, based primarily on what was 
claimed to be newly discovered evidence consisting of a filing by Intervenor with 
the Securities and Exchange Commission which Petitioner -Appellant claimed 
constituted a concession by Intervenor that it had violated the Securities Act, | 
and raised other questions as to Intervenor's qualifications. 

5. Whether the Petition for Review in Case No. 14, 395, taken from the 
Commission's order denying Petitioner -Appellant leave to ae in the 
proceeding but prior to the issuance of a decision granting or denying Inter- 


venor's application, should be dismissed as premature or moot, 
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JURISDICTIONAL STATEMENT 


Case No. 14, 395 is a petition for review, er by Frontier Broad- 
casting Company (Frontier), as a party aggrieved, under § 402(a) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402(a), and §2 and §4 
of the Judicial Review Act of 1950, 5 U.S.C. 1032, 1034, from an order 
(R. 1309-16)4/ of the Federal Communications Commission denying Frontier 
leave to intervene in the hearing before the Commission on the application of 
Western Nebraska Television, Incorporated (Western) for a construction 
permit for a new commercial television station to operate on Channel 13 at 
Alliance, Nebraska. Frontier alleged, as the grounds on which relief should 
be granted, that it was entitled to intervene in the hearing as of right, or, 
it it was not, denial of intervention by the Commission was an abuse of dis- 
cretion. 

Case No. 14,539 is an appeal, under §402(b) of the Communications 
Act, 47 U.S.C. 402(b), by Frontier as a person aggrieved and whose interests 
would be adversely affected, from an order of the Commission granting the 
Western application (R. 1583-84), and from several ancillary orders, in- 
cluding the order which is the subject of the petition for review in Case No. 
14,395. Among the reasons upon which Frontier stated in its notice of 
appeal in Case No. 14,539 that it intended to rely were the two grounds re- 


lied on in the petition for review in Case No. 14, 395. 


§402(a) and 402(b) of the Communications Act are mutually exclusive, 


with §402(a) being applicable to "any order of the Commission except 


1/ See Note 2, infra. 
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those appealable under subsection (b) of this section ® The Commission's 
order granting the Western application is appealable under §402(b)(5) of the 
Act, but §402(b) makes no mention of orders denying intervention. §10(c) of 
_ the Administrative Procedure Act, 5 U.S.C. 1009(c), provides that: "Any 
preliminary, procedural or intermediate agency action or ruling not directly 
reviewable shall be subject to review upon the review of the final agency 
action. ™ And §2 and §4 of the Judicial Review Act of 1950, 5 U.S.C. 1032, 
1034, the Act which governs the bringing of appeals under §402(a) of the 
Communications Act, specify that only final orders may be appealed from 
under that Section. Thus, if the order denying intervention was a final order, 
it is properly reviewable under §402(a) of the Communications Act, and the 
petition for review in Case No. 14,395 was properly brought. If it was nota 
final order, then it is properly reviewable under §402(b) together with the 
order granting the Western application. In that event only the notice of 
appeal in Case No. 14,539 was properly brought and the petition for review in 
Case No. 14, 395 is subject te dismissal. 

The question whether the order denying intervention was a final order 
turns on whether Frontier was entitled to intervene as of right, or whether 
granting it leave to intervene was committed to agency discretion. If Frontier 


was entitled to intervene as a matter of right, then the order denying inter- 


vention was a final, appealable order. Alston Coal Co. v. Federal Power 


Commission, 137 F.2d 740, 741 (C.C.A. 10th, 1943). And see Seaboard & 


Western Airlines v. Civil Aeronautics Board, 181 F.2d 777, 86 U.S. App. 
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D.C. 9 (1949); Ashbacker Radio Co. v. Federal Communications Commission, 
326 U.S. 327 (1945); Okin v. Securities and Exchange Commission, 143 F.2d 
960 (C.C.A. 2d 1944); In re Electric Bond & Share Co., 73 F.Supp. 426 
(S.D. N.Y. 1946). For the reasons set forth in the neuen Ee: infra, Frontier 
was entitled to intervene as of right. 

STATEMENT OF THE CASE 
This case is divided into two parts: The siinsetaiediel efforts of 
Frontier to intervene as a party to the hearing on the Western application, 
and the unsuccessful efforts of Frontier, both before and after it was expelled 
from the proceeding as a party, to have the Commission enlarge the scope of 
the proceeding to consider facts, brought to its attention by Frontier, which 
Frontier argued raised serious questions as to the financial nat character 
qualifications of Western. The events relevant to the two posts of the case 
were intermingled in time, but in the interest of clarity this statement of the 
case will present first the facts bearing on the intervention seeetton and then 
will present the facts relevant to the enlargement of issues question. 
Frontier's Efforts to Intervene ) 


Frontier owns and operates television stations KSTF in Scottsbluff, 


Nebraska, and KFBC-TV, Cheyenne, Wyoming (R. 18)2/ On August 29, 1956 


Frontier filed an application for a permit for television Channel 13 at Alliance, 
Nebraska (R. 1-67), about 45 miles from Scottsbluff (R. 1498), proposing 


2/ Citations are to the pages of the record (R.___), including the transcript 
of hearing before the Commission (Tr. ___) (see Index to Record, p.4), and the 
Joint Appendix will contain a double set of pagination so that pages cited may 
be found easily. (Stipulation dated and filed July 24, 1958). | 
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transmission facilities which would involve only slight overlap of the Grade B 
coverage contours2/ of KSTF and the proposed Alliance station.(R. 69) On 
Septernber 24, 1956, Western filed a competing application for Alliance 
Channel 13.(R. 170-238) The Western application proposed transmission 
facilities located about midway between Alliance and Scottsbluff, substantial 


overlap of the KSTF Grade B contours, and the placing of a signal of con- 


siderably greater intensity than Grade B over the city of Scottsbluff itself. 


Western also proposed to locate studios in Scottsbluff as well as Alliance. 
Thus the Western application proposed a station which would be in direct 
competition with Frontier's station KSTF as well as being mutually exclusive 
with Frontier's Alliance application. (See R. 143) 

On June 12, 1957, the Commission released an order designating the 
two Alliance applications for a consolidated hearing. In that order (R. 81-82) 
the Commission found that Frontier was fully qualified to be a licensee, but 
it was unable to find that Western was financially qualified, and it therefore 
included a hearing issue to determine whether Western was financially 
qualified to construct, own and operate the proposed television station. 

Before the commencement of the hearing, on October 1, 1957 (see 
Tr. 34), it became apparent to Frontier that, because of the pendency of the 
Western application, the Frontier Alliance application could not be granted 
for along time. Frontier therefore cast about for another way of providing 
3/ The Grade B contour encloses the largest coverage area recognized by 
Commission rules. For a definition see Clarksburg Publishing Co. v. 


Federal Communications Commission, 96 U.S. App. D.C. 211, 215-16, 225 
F. 2d 511, 515-16 (1955). 
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television service to the Alliance area, and on September 6, 1957 it filed an 
application for a permit to improve the transmission facilities of station KSTF 
s0 as, among other things, to provide a Grade B or better seca to the 
Alliance area. This application involved costs more than 50% greater than 
those of its Alliance application ($128, 150 compared with $80, 175). (See 
R. 142-43, 1278-79) Since most of the area proposed to be served by the 
proposed Alliance station would also be served by KSTF with the new facilities, 


Frontier stated that it had no desire to prosecute its Alliance application 


after a grant of its KSTF application, and that it would accept a grant of the 


KSTF application and the simultaneous dismissal of its Alliance application. 
(See R. 143)4/ 

But Frontier retained a vital interest in the Western application, 
whether or not its KSTF application should be granted. Accordingly, on 
Septernber 20, 1957, while the KSTF application was still pending, Frontier 
filed a petition to intervene in the Alliance proceeding. In that petition (R. 141- 
46) it made clear its economic interest in the Western application, pointed 
out that its Alliance application might soon be dismissed and its status follow- 
ing such a dismissal was unclear, and requested an order granting it leave to 
intervene, if such an order were deemed to be necessary in order to ensure 
4/ The application to improve the facilities of station KSTF iis not a part of 
the record on appeal. The application (File No. BMPCT-4858) is, however, 
contained in the Commission's public files. The estimated cost of construc- 
tion is set forth at Section III, page 1 of the application, and the statement 
that Frontier would accept a grant of the KSTF application and a simultaneous 


dismissal of the Alliance application is set forth in Exhibit B to the applica- 
tion. 
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its right to continue as a party to the proceeding regardless of the outcome 
of its Alliance application. This petition was denied by the Commission's 
Chief Hearing Examiner on the ground that Frontier was already a party. 
(R. 157-59). 

On October 10, 1957 the Commission gave public notice that it had 
granted the KSTF application and dismissed Frontier's Alliance application. 
(R. 168) No mention was made of the status of Frontier as a party to the 
Alliance proceeding. On October 14, 1957 Frontier filed a second petition 
to intervene. (R. 1196-1203) This petition pointed out (R. 1198) that the basis 
for the denial of the first petition to intervene - the pendency of Frontier's 
application for Alliance - had disappeared and the second petition had been 
filed immediately thereafter, so that good cause existed for filing the petition 
after the commencement of the hearing. Frontier further pointed out that 
there would be no prejudice to any party from a grant of its petition because 
it had been an undoubted party to the proceeding until its application was 
dismissed so that a grant of its petition would not require the undoing or 


repetition of prior actions. Finally, Frontier attached to its petition an 


affidavit of its treasurer and general manager (R. 1202-03) which again set 


forth the economic injury which Frontier would suffer from a grant of the 
Western application, and which also set forth the manner in which Frontier 
would be of assistance to the Commission in the proceeding: 

"The Commission placed in issue Western Nebraska's financial 


qualifications. Frontier's participation would assist the Commission 
in the determination of that issue because Frontier has knowledge of 
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local conditions unknown to the Commission. For example, Frontier has 
the only operating television experience in the area proposed to be 
served. Based upon that experience it would develop a record, by both 
cross-examination and the presentation of its own evidence, upon the 
basis of which the Commission could determine whether the Western 
Nebraska first year revenue estimate is reasonable. That estimate, 
which anticipates a healthy profit during the first year in the face of 
estimated costs of $225,000 for the year, is important, because Western 
Nebraska is relying upon an operating ‘cushion’ after construction of 
less than $30,000. Iam confident that Frontier will be able to show that 
this ‘cushion' is completely inadequate and that Western Nebraska would 
experience an operating loss during its first year of operation of far 
more than $30,000." (R. 1202-03) 
This petition was denied by the Chief Hearing Examiner on the grounds that 
the petition was not timely, that sufficient good cause had not been established 
for the "delay" in filing its petition to intervene, that the petition was "devoid 
of any facts which would enable the Commission to determine whether 
* and that 
the Commission's rules permit non-parties to present evidence in any case. 
(R. 1249-52) 

On October 28, 1957 the Alliance hearing resumed, following a one- 
day session on October 1, and counsel for Frontier attended for the purpose 
of asserting Frontier's right to participate as a party. In his view, the 
denials of both petitions to intervene could be justified only on the theory that 
they were unnecessary, since Frontier had been named a party by the Com- 


mission in its designation order and had never been removed as a party by 


the Commission. This position was rejected by the hearing examiner, and 


Frontier was not permitted to participate as a party. (See Tr. 191, 199-200, 


202) 
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Frontier immediately sought review from the Commission of all of 
these rejections of its efforts to be a party to the proceeding. (R. 161-67, 
1255-67, 1284-86) On February 3, 1958 the Commission released a memor- 
andum opinion and order affirming all of the examiners' rulings and denying 
Frontier leave to intervene. (R. 1309-16} Case No.14, 395 - a petition for 
review of that opinion and order. 

Frontier's Efforts to Enlarge the Hearing Issues 
The principal financial support for the Western application was its 


campaign to sell shares of its stock to the public. (See R. 1498-99) By the 





time of the hearing Western claimed to have shares sold or subscribed in the 





amount of about $145,000 by some 638 members of the public (R. 1498). 

On June 28, 1957, while it was still an applicant for Alliance, Frontier 
filed a petition asking the Commission to enlarge the hearing issued by the 
addition of several issues going to the financial and character qualifications 
Western, based principally on allegations that Western had violated the 
Securities Act of 1933, as amended, 15 U.S.C. 77a, et seq., and the Blue 
Sky Laws of several states in its stock selling campaign, by selling shares 
in interstate commerce without registering with the Securities and Exchange 
Commission and by making use of false and misleading statements to the 
public in its sales campaign. (R. 87-107). 

The reasons presented by Frontier in support of the petition were as 
follows. First, there had been a violation of §5 of the Securities Act, 15 U.S.C. 


77e, through failure to submit a registration statement with the Securities and 
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Exchange Commission, which registration statement could go into effect 
only with the acquiescence of the SEC (15 U.S.C. 77h). (R. 89). §5(c) pro- 
vides in pertinent part as follows: | 


"(a) Unless a registration statement is in effect as to a security, 
it shall be unlawful for any person, directly or indirectly --- 

(1) to make use of any means or instruments of trans- 
portation or communication in interstate commerce or of the 
mails to sell such security through the use or mediurn of any 
prospectus or otherwise; or 


(2) to carry or cause to be carried through the mails or 
in interstate commerce, by any means or instruments of trans- 
portation, any such security for the purpose of sale or for de- 
livery after sale." [15 U.S.C. 77e (see 1956 Cumulative addition 
to 15 U.S.C. A.)] | 


"(c) It shall be unlawful for any person, directly or indirectly, 
to make use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to offer to sell 
or offer to buy through the use or medium of any prospectus or other- 
wise any security, unless a registration statement has been filed as to 
such security, or while the registration statement is the subject ofa 
refusal order or stop order or (prior to the effective date of the regis- 
tration statement) any public proceeding or examination under section 
77h of this title." (ibid) | 


Frontier asserted, on information and belief, that Western had sold 


and offered to sell its securities by use of a prospectus and otherwise 


without having filed any registration statement with the SEC and without any 
registration statement being in effect. (R. 89) It further asserted that 
Western had made use of the mails or of interstate agencies = transportation 
or communication in connection with its sales and offers to of its securities, 
and it presented documentation for its assertions. (R. 89-90) Frontier 


further pointed out that Western could not claim the benefit of the exemption 
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to the registration requirements made available by §$3(a)(11) of the Securities 


Act, the "intrastate exemption, "=! because shares had been both offered to all 


residents within 75 miles of the proposed transmitter site, an area including 
portions of three states (R. 91; see R. 1185), and had actually been sold to 
residents of states other than Nebraska, as shown by Western's application 
on file. (R. 91; see R. 280, 286, 287, 289, 297) Thus violations of §5 of the 
Securities Act were clearly established. 

Frontier further claimed (R. 92-96) that untrue or misleading state- 
ments had been made by Western, in violation of §17 of the Securities Act, 
15 U.S.C. 77(q), which provides in pertinent part as follows: 

"(a) It shall be unlawful for any person in the offer or sale of any 

securities by the use of any means .... of transportation or com- 


munications in interstate commerce or by use of the maiis, directly 
or indirectly - 


"(2) to obtain money or property by means of any untrue 
statement of a material fact or any mission to state a material 
fact necessary in order to make the statements made, in the 
light of the circumstances ....not misleading 


"(c) The exemptions provided in section 77c [including the "intra- 
state exemption" ] of this title shall not apply to the provisions of this 
section." 


Two untrue or misleading statements were specifically claimed, both of 


5/ 15 U.S.C. 77c(a)(11), which provides an exemption to "Any security which 
is a part of an issue offered and sold only to persons resident within a single 
State or Territory, where the issuer of such security is a person resident 
and doing business within or, if a corporation, incorporated by and doing 
business within, such State or Territory." (emphasis supplied) 
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which had been made by Western in an "offering circular" re designed 
to be circulated to the public in the sales effort (see R. 100-07) or in news- 
papers of general circulation, or both. The first was a statement in the offer- 
ing circulae that, although the corporation had made application to the 
Federal Communications Commission for a permit, there was little likelihood 
of litigation as an outgrowth of that application. Since the mutually exclusive 
application of Frontier had been on file before the Western application was 
filed, Frontier pointed out that, under any meaning of "litigation" which would 
not be misleading to laymen, litigation appeared certain rather than unlikely. 
And this misleading statement was clearly of a material fact since litigation 
would at best substantially prolong the processing of the application and in- 
crease the costs to the corporation, so that this misleading statement could 
have a substantial impact on realistic evaluation by a prospective investor of 
the soundness of the venture. (See R. 93-94) This, therefore, was claimed as 


7/ 


a violation of §17 of the Securities Act.— 


6/ See R. 106. The complete text of the statement is as follows: "The cor- 
poration is not engaged in litigation and has no knowledge of any legal actions 
to be brought against it. There are no judgments against it. The corporation 
has, however, made application to the Federal Communications Commission 
for a construction permit and it is at least conceivable that litigation might 
ensue as an outgrowth of this application, although this prospect is unlikely." 


7/ In its opposition to the Frontier petition, Western relied (R. 111) on the 
fact that Frontier had placed an advertisement in the Alliance, Nebraska 
newspaper of November 19, 1956 which indicated the possibility that Frontier 
might not continue to litigate the Channel 13 Alliance proceeding. But this 
advertisement appeared after the date of the offering circular (R. 100), and 
in any case the idea that a prospective competing applicant has indicated that 
it might not continue to be a litigant is not conveyed ina non-misleading 
manner by a bare statement that no litigation exists and none is likely, with 
no mention of the existence of a competing application. 
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The other Western violation of §17 which was claimed by Frontier 
(R. 95-96; see also R. 1185) consisted of what were alleged to be gross 
exaggerations by Western in its estimates of the area to be served by its pro - 
posed television station. Frontier showed that the engineering information 
filed by Western with the Federal Communications Commission showed that 
the limits of its Grade B signal®/ would enclose an area varying from 47 to 
56 miles in distance from the transmitter site. (See R. 1157-58) But the 
offering circular claimed considerably more than that (see R. 95, 103) and 
newspaper advertisements trying to sell shares to the public claimed service 
to more than 75 miles in all directions, a considerable and material over- 
statement. 

As Frontier pointed out in its petition (see R. 91-92,96), Western's 
course of conduct had cast a cloud on its financial qualifications, because 
stockholders would be entitled to return of their investment plus damages, 
and raised serious questions as to the character qualifications of Western 
and its principals, particularly in view of these violations of the Securities 
Act, which, if willful, could result in severe criminal penalties. Frontier 
also alleged (R. 97-98) that Western had violated the Blue Sky Laws of 
Colorado?/ana Wyoming 10/ by selling and offering to sell shares to the public 
in those states without registering in those states, and had violated the 


8/ See note 3, supra. 


9/ Colorado Revised Statutes, §125-1-3 (1953). 


10/ Wyoming Compiled Statutes, §39-1202 (1945). 
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Nebraska Blue Sky!/ by setting forth untrue statements in advertisements. 
Finally, Frontier alleged on information and belief (R. 98-99) that Western's 


stock sales representatives had promised that stock purchase money would 


be refunded to any person purchasing shares and later discovering that he does 


not receive good television service from the Western station. Frontier pointed 
out that, particularly in view of Western's considerable overstatement of its 
prospective service area, these promises had created further doubts as to 
Western's financial qualifications. (R. 99) 

Western opposed the Frontier motion, entering in effect a general 
denial (R. 109 et. seq. ), but failing to deny most of the specific facts relied 
on by Frontierl2/ and failing to submit any statement under oath by any of its 
officers as to the circumstances surrounding its stock selling campaign, either 
in denial of the facts alleged by Frontier or in explanation or mitigation of 
them. The Commission's Broadcast Bureau agreed with Fr ontier that a prima 
facie case had been made out of violations by Western of the. Securities Act and 


that these violations were relevant to Western's financial qualifications, but 


ll /Nebraska Reissue Revised Statutes, §71-331. 


12 /For example, it was not denied that interstate means of communication or 
the mails had been used. It was not denied that Western's own application, 
filed with the Commission under oath, showed some of its stockholders and 
subscribers to be non-residents of Nebraska. It was not denied that Western 
had placed newspapers advertisements soliciting purchases from residents of 
its proposed coverage area, including residents of states other than Nebraska. 
It was not denied that the offering circular had made the statement about liti- 
gation Frontier said had been made. It was not denied that Frontier had corr- 
ectly set forth the circumstances as to the coverage claims. And it was not 
denied that Western's representatives had offered to refund money to stock- 
holders unable to receive a good signal. 
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opposed enlargement of the issues as to character qualifications, because 
sufficient "moral turpitude" had not been shown. (R. 128-31) 


More than seven months after Frontier petitioned to enlarge the 





issues, the Commission, in the same opinion which denied Frontier leave to 
intervene, dismissed the Frontier petition to enlarge issues as moot, without 
any consideration of it on the merits. (R. 1316) 

The hearing _— continued without Frontier as a party and on 


March 26, 1958 the hearing examiner issued an initial decision finding Western 





to be financially qualified and proposing to grant its application. (R. 1497-1502) 
On April 23, 1958 the Commission announced that it had directed its staff to 
prepare a document looking toward a grant of the application. (See R. 15ll) 

On May 6, 1958 Frontier filed a petition for a further hearing, based 
on newly discovered evidence, and for leave to be a party to the further hear- 
ing. {R. 1510-19) The newly discovered evidence was a recent, and belated, 
filing by Western with the Securities and Exchange Commission which, Frontier 
alleged, not only represented a concession by Western that it had previously 
violated the Securities Act, but also contained a number of representations 
which were inconsistent with representations made by Western to the 
Communications Commission in its Alliance hearing, thus raising serious 
questions as to Western's character and financial qualifications. 

The Frontier petition pointed out that Frontier had earlier sought an 


enlargernent of the issues to inquire into Western's financial and character 


qualifications in the light of the ciycumstances surrounding its stock selling 
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campaign (R. 1511-12). Frontier further pointed out that tie Commission had 
erred in dismissing the earlier petition as moot, because “the question as to 
the qualifications of Western still remains. . ." (R. 1512) Frontier then 
brought to the Commission's attention the fact, which Frontier had only 


"Notification under 


recently discovered, that Western had recently fileal3/ a 
Regulation A" with the Securities and Exchange Commission, by which it 
sought an exemption under Section 3(b) of the Securities Act, 15 U.S.C. 77c(b) 
which grants an exemption to interstate issues of $300,000 or less, provided 
that the less stringent filing requirements under Regulation A are complied 
with. Frontier further pointed out that by this filing, whereby Western 

was proposing to sell new shares in exactly the same manner as the shares 
already sold or subscribed, Western for the first time attempted to comply 
with the registration requirements of the Securities Act. (R. 1512-13) 


In its petition Frontier made the following allegations: 


1. That Western's belated attempt to comply with the registration 


requirements of the Securities Act with respect to the new shares constituted 


an admission that the prior issue had been in violation of the Securities Act 14/ 


13 /The original filing was made on February 3, 1958, and an amendment, con- 
stituting in effect a completely new filing, was filed on April 9, 1958. All re- 
ferences in the petition for further hearing were to the April 9 submission. 
The Western filing with the Securities Exchange Commission is contained in 
the public files of that Commission in its offices in Washington, D. C. The 
file number is 24D-2283. 


14 /In its response to the Frontier petition (R. 1544-55) Western indignantly 
denied that its actions had conceded the prior violations of the Securities Act. 
But it did not deny that the method of sale of the new shares would be identical 
with the method of selling the prior issue, and its explanation of why it had 
decided to attempt to comply with the registration requirements - Western's 
counsel consulted with SEC representatives, and following this advice proceed- 
ed to file with that Commission (R. 1545) - creates the clear inference that it 
had not complied with the Securities Act in its original issue. 
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2. That the initial decision (R. 1497-1502) (later adopted by the Com- 


mission, R. 1583-84) had found Western to be financially qualified only on the 


basis of working capital of about $55,000 after construction, including a $25,000 


promised bank loan, but the later SEC filing claimed working capital of only 
about $24,000, with no mention made of the bank loan, which would not suffice 
to establish Western's financial qualifications. (R. 1513-14) 

3. That the filing with the SEC (later in date than the hearing record 
before the FCC) contained a statement that Western "hopes to dispose of an 
additional 1500 shares /$75, 000/ in order to have sufficient funds to construct 
a television station" (emphasis supplied), an admission that it did not then 
have sufficient funds, contrary to the representations made to the FCC and the 
findings of that Commission. (R. 1514) 

4. That the filing with the SEC represented that the We stern station 
would have facilities for live network interconnection, facilities which Western 
had represented to the FCC as being economically prohibitive and not part of 
its plans. (R. 1514-15; see Tr. 112-13) 

5. That in its filing with the SEC Western proposed to sell more shares 
in its new issue than were then purchased or subscribed, so that a possible 
transfer of control from that proposed in the application was contemplated 
{R.. 1515). 

6. That in its filing with the SEC Western represented that unless it 
obtained a network affiliation it would not proceed to construct its station, 


"since the network programming and financial assistance are indispensable," 
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but it also claimed that it had been given encouragement by officials of one of 
the networks contacted, a repetition of an earlier stakernends made to the FCC, 
but disproved on cross examination. (R. 1516; see Tr. 109-31) 

In view of the foregoing facts, Frontier requested that a further hear- 
ing be held to determine whether Western had made false or misleading state- 
ments to the SEC, the FCC or the public, to determine what its intentions were 
as to financing, sale of shares, program proposals, use of inter connection 
facilities, ownership, and sale of shares to the public, whether it had made 
full disclosure of those plans to the FCC, whether it had been candid in its 
various representations, whether it had violated the Securities Act or Blue 
Sky laws, whether it did, in fact, intend to build and operate its proposed 
station in the event of the grant of a construction permit, ana whether it was 
financially or otherwise qualified to do so. (R. 1517-18) Frontier also asked 
that it be made a party to the further hearing. (R. 1510) 

Western (R. 1544-55) and the Commission's Bvbadeakt Bureau (R. 156l- 
68) opposed the Frontier petition, and Frontier replied to those oppositions. 
(R. 1570-79) On June 19, 1958 the Commission released a eee 


opinion and order (R. 1580-82) denying the request for further hearing in the 
15 / | 
following terms (R. 1582): 


"We see no merit to either of the pleadings . . . Nothing new is 
presented in the petition for further hearing other than the filings set 


15 /The other pleading referred to in the quoted passage was a Frontier petition 
for a stay pendente lite, filed May 7, 1958. (R. 1521-29) That petition was 
also denied. The reasons given for that denial have been omitted fram the 
quoted passage. 
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forth supra with the Securities and Exchange Commission. The matters 

urged by petitioner based thereon in our view present no real issues as 

to either the financial or character qualifications of Western. . . warrant- 

ing further hearing. . . Thus, without regard to the standing of Frontier 

which it lacks, we see no matters presented which, under the public 

interest standard, warrant grant of the relief requested. Rather, we believe 

that the public interest would be best served by the bringing of a first 

local television service to the city of Alliance at the earliest feasible date." 
On the same date the Commission released an order (R. 1583-84) making the 


examiner's initial decision effective and granting the Western application. The 


appeal in Case No. 14,539 was then brought. 


STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved are set forth at Appendix A to 

this brief. 
| STATEMENT OF Points“! 

1. The Commission erred in refusing to permit Frontier Broadcasting 
Company to participate as a party in the hearing on the Western Nebraska 
Television, Incorporated television permit application for Channel 13 at 
Alliance, Nebraska, because Frontier was a party in interest, within the mean- 
ing of Section 309(b) of the Communications Act, 47 U.S.C. 309(b), and thus 
entitled as of right to participate in the hearing as a party. 

2. Even if Frontier were not entitled by Section 309(b) to participate 


as a party as of right, it was entitled to do so by the Commission's Rules, 


and the Commission abused its discretion in refusing to permit Frontier to 


16 /This statement of points is taken from the notice of appeal in Case No. 
14,539. Points 1 and 2 are also taken fram the petition for review in Case 
No. 14, 395. 








participate. 

3. The Commission erred in denying the June 28, 1957 Frontier peti- 
tion to enlarge the issues to inquire into the financial and character qualifi- 
cations of Western, because Frontier had presented facts fs the Commission 
raising substantial questions as to the qualifications of Western, in the face 
of which the Commission erred in finding, without a hearing on those issues, 
that Western was qualified to be a broadcast permittee or licensee. The 
Commission further erred in denying the petition to eee! issues on the 
ground that it was moot, because it was not moot. On the contrary, so long 
as the Western application was before the Commission, repeewnts qualifica- 
tions were in issue. 

4. The Commission erred in denying the May 6, 1958 Frontier petition 
for a further hearing on issues going to the character and financial qualifica- 
tions of Western, because Frontier had presented newly discovered evidence 
raising substantial questions as to the qualifications of Western, in the face 


of which the Commission erred in finding, without a hearing on those issues, 


that Western was qualified to be a broadcast permittee or licensee. 


SUMMARY OF ARGUMENT 
1. The Commission erred in refusing to grant Frontier leave to inter- 
vene in the hearing on the Western application. As this Court held in Elm City 
Broadcasting Corp. v. United States, 98 U.S. App. D.C. 314, 235 F. 2d 8ll 


(1956), Section 309(b) of the Communications Act, 47 U.S. GC 309(b), gives any 
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party in interest the absolute right to be a party to the hearing upon the sole 
condition that a petition for such relief be filed, showing petitioner's interest, 


at least ten days before the commencement of the hearing. Frontier, which 





has been conceded on all sides to be party in interest, filed its petition to 
intervene more than ten days before the commencement of the hearing. It 

was denied intervention on the sole ground that it was already a party-applicant 
to the proceeding and the fact it already had on file a request for dismissal of 
its application for Alliance, Nebraska was disregarded. This denial was defend- 
éd on the theory, unsupported by any provision of the statute or of the 
Commission's rules, that Frontier could protect its right to intervene only 

by dismissing its application more than ten days before the commencement of 
the hearing. This theory imposed a condition on intervention not specified 

in Section 309(b) of the Communications Act, and should therefore be rejected 
on the authority of the Elm City case. 

Further, even if denial of the first petition to intervene were not error, 
denial of the second Frontier petition, filed two weeks after the commencement 
of the hearing and only two business days after dismissal ofthe Frontier-Alliance 

applicatim clearly was an abuse of discretion. The second petition was filed 
as soon as possible following removal from the case of what the Commission 
had considered to be the only impediment to the grant of intervention - the 
application for Alliance. The second petition was denied as too late. This 
ruling, combined with the earlier ruling that the first petition was too early, 


meant that the Commission was effectively abrogating Section 309(b) by 
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holding that no Frontier petition would be timely. This — an abuse of dis- 
cretion, particularly since this Court has ruled in Southwestern Publishing 
Co. v. Federal Communications Commission, 100 U.S. App. D.C. 251, 243 


F. 2d 829 (1957), that denial of intervention in similar but less compelling 


circumstances would constitute Commission failure in its duty to protect the 


public interest. 

2. The Commission also erred in refusing to give consideration to 
the allegations presented by Frontier, first in its petition to enlarge iswes, 
filed while it was still a party, and later in its petition for further hearing, 
raising serious questi ons as to the financial and character qualifications of 
Western, based on what appeared to be multiple violations of the Federal 
Securities Act and the Blue Sky Laws of several states and lack of candor in 
representations made to the Federal Communications Commission, the 
Securities and Exchange Commission and the public. The Communications 
Commission and the courts have consistently held that conduct of this nature 
is important to an evaluation of the qualifications of an applicant, and failure 
to inquire into these matters raised by Frontier was a breach of the Commi- 
sion's duty in the public interest. Furthermore, its denial of the Frontier 
petition to enlarge issues on the ground that the petition was moot was also 
error. The fact, relied on by the Commission, that Frontier had been dis- 
missed as a party to the proceeding, did not justify the Commission in ignor- 
ing the petition, even if the Commission were correct in vejeoting Frontier as 


a party. For the Frontier petition to enlarge issues was filed while Frontier 
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was still a party-applicant, and this Court has ruled in the Southwestern case, 


supra, that such a petition must be considered on its merits by the Commission. 


ARGUMENT 
Es 


THE COMMISSION ERRED IN DENYING 
FRONTIER LEAVE TO INTERVENE 


Section 309(b) of the Communications Act, 47 U.S.C. 309(b), has the 


following intervention provision: 


"If the Commission. . . shall be unable to. . . [find that the public 
interest, convenience and necessity would be served by the grant of 

an application], it shall formally designate the application for hearing 
on the grounds or reasons then obtaining and shall notify the applicant 
and all other known parties in interest of such action and the grounds 
and reasons therefore . . . The parties in interest, if any, who are not 
notified by the Commission of its action with respect to a particular 
application may acquire the status of a party to the proceeding thereon 
by filing a petition for intervention showing the basis of their interest 
at any time not less than ten days prior to the date of hearing. Any 
hearing subsequently held upon such application shall be a full hearing 
in which the applicant and all other parties in interest shall be permitted 
to participate. . ." 


This Court has held that this provision vests no discretion in the Commission 
to deny intervention once it has been shown that a petitioner is a "party in 
interest, ® and it has also held that one who alleges that he may be economically 


injured by the grant of an application is entitled to intervene as of right in the 


Commission proceeding. Elm City Broadcasting Corp. v. United States, 98 


U.S. App. D.C. 314, 235 F. 2d 811 (1956). 


This is another Elm City case. At the time of the designation for 


hearing Frontier was a "party in interest" on two grounds. It was an applicant 
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for Channel 13 and would be injured if the Western application were to be 


granted without a simultaneous hearing on the Frontier application, Ashbacker 


Radio Corp. v. Federal Communications Commission, 326 U.S. 327 (1945). 
And it was a "party in interest" because Western proposed to compete directly 
with Frontier's station KSTF, and Frontier would be, as it:alleged, economic- 
ally injured by the grant of the Western application. Federal Communications 
Commission v. Sanders Brothers Radio Station, 309 U.S. 470 (1940); Elm City, 
supra. Frontier knew that it was a "known party in ea in its capacity 

as an applicant, because the two applications had been designated for a con- 
solidated hearing to which Frontier had been made a party, iat it was uncertain 
whether it was a "known party in interest" in its capacity as owner and opera- 


tor of station xstFl/ 


It therefore filed its petition to intervene on September 

20, 1956, more than the statutory ten days before the start of the hearing. 
Neither the Commission nor Western has ever denied that Broutiex was a party 
in interest to the Western application, by reason of prospective economic 
injury to Frontier. 

Since it had established that it was a party in interest and had filed its 
petition more than ten days before the commencement of the hearing, Frontier 
had discharged its full responsibility under the Act, and the Commission had 
no discretion to deny it leave to intervene. The only choices then before the 
177 That it should have been a known party in interest in this capacity is clear. 


KSTF was assigned to a city, Scottsbluff, which would receive a Grade A or 
better signal from the proposed Western station. See R. 1157-58 
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Commission were to grant the petition or to dismiss it as unnecessary because 
Frontier had already been recognized as a "known party in interest" in both 
its capacities, and it was therefore already fully entitled to participate regard- 
less of the status of its application for Alliance. But the Commission did not 
do this. Instead, it ruled that Frontier was not entitled to intervene in the 
proceeding. This was error. 

In its opinion denying intervention, the Commission relied on a highly 
technical interpretation of Section 309(b) which conforms neither to the letter 
nor the purpose of that section. The Commission's basis for denial of inter- 
vention (R. 1313-14) was that Frontier was not entitled to intervene under Sec- 
tion 309(b) because that section applied only to non-parties to the proceeding 
and Frontier was a party-applicant when it filed its first petition to intervene. 
The Commission thus gave no ewan to the fact that Frontier had on file at the 
time of its intervention petition a request for dismissal of its application, 
which, according to the Commission (R. 1313), would automatically mean 
Frontier's dismissal as a party to the proceeding. Nor did the Commission 
consider to the fact that Section 309(b) imposed on it a duty to make Frontier 
a party to the proceeding, without regard to its Alliance application, because 
its operation of station KSTF made it a known party in interest. 

It is true that Section 309(b) prescribes a procedure for obtaining 
intervention by the "parties in interest . . . who are not notified by the 


Commission of its action with respect to a particular application. . ." Itis 
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also true that Frontier, as an applicant, was "notified by the Commission" 


and made a party to the proceeding. But as this Court has made clear in Elm 


City, the purpose of the intervention rule was to grant a wih to intervene to 
any party in interest who timely showed the basis of his interest. This pur- 
pose would be completely defeated by affirming the actions of the Commission 
here, which were (1) to deny a timely petition to intervene by an undoubted 
party in interest on the ground that the petitioner had already been "notified" 
and made a party, and (2) then act to withdraw that "notification® at a time 
when a new petition to intervene could not be filed on a timely basis. This 
course of Commission action constitutes a blatant effort to evade the require- 
ments of Section 309(b). 

The Commission defends its actions on the theory (R. 1313-15) that the 
Act was not intended to permit a party in interest""to occupy dual status ina 
proceeding as an applicant and as an intervenor," and that, since Frontier 
could have terminated its dual status by dismissing its Alliance application, 
it must suffer the consequences of not having done so. Frontier submits that 
these arguments are completely specious. 

First, there is no intimation in the Communications Act that a party 
in interest cannot have two grounds for its status. Nor is there any suggest- 
ion that it may protect only one of its interests at a time. Frontier was a 
party in interest on two grounds - as an applicant andasa person who would 
be aggrieved and whose interests would be adversely affected by a grant of 


the Western application. In substance, the Commission attempted, after i 
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18/ — ss aga 
fact,— to establish a rule that a party in interest on economic injury 
grounds could assert its right to intervene only at the price of first dismis- 
sing its application. Theré is no warrant in the Communications Act or the 
Commission's Rules for sucha rule. There was no precedent in the Commis- 
sion's decisions for sucha rule. There was, on the contrary, as the Chief 
19/ 


Examiner recognized (R. 158), clear precedent for allowing intervention. — 


The Commission's attempt to condition a right of intervention which is not 


conditioned by the Communications Act is a repetition of the effort which was 


rejected in Elm City. It should again be rejected here. 

Further, even if rejection of the first petition to intervene could have 
been defended, denial of the second petition was clear error in the circum- 
stances of this case. That petition was filed on October 14, 1957, two weeks 
after the commencement of the hearing, ten days after the first petition was 


denied by the Chief Hearing Examiner, and only four days (two business days) 


18 /The Commission's opinion states that Frontier was placed on notice that 

it could not be both an applicant and an intervenor by the action denying its 
first petition to intervene. (R. 1314) That action, of the Chief Examiner, 
took place on October 4, 1957 (R. 157-59), some two weeks after the last day - 
a petition to intervene wouldhave been timely under Section 309(b). 


19 /Washington Broadcasting Company, Docket Nos. 11928-30, involved three 
applications for mutually exclusive standard broadcast facilities in northern 
Virginia. Washington, one of the applicants, also was the licensee of a 

station in the District of Columbia which would receive objectionable interfer- 
ence from operation by one of the other applicants. Washington therefore 
sought leave to intervene, or, in the alternative that the existing order 
designating the applications for hearing be clarified "to reflect the dual status 

of Washington . . ." (Petition filed February 26, 1957). This petition was 
granted in an order released March 7, 1957 (Mimeo. Nos. 42478; FCC 57M-196). 
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after the Commission announced the dismissal of Frontier's ‘Alliance appli- 
cation, the pendency of which had been, according to the one the 
only impediment to the grant of the first petition to intecvene, The second 
petition was denied on the ground that it was not timely and that no good cause 
had been shown for the "late" filing. The Commission thus held that Frontier 
was necessarily either too early or too late in its efforts to intervene in the 
proceeding. 

This was an untenable position, since it biepieaas a substantial 
denial of the intervention right granted by Section 309(b) of the Act, and, as 
this Court has already determined, in a case where the facts were less com- 
pelling than here, denial of intervention under such circumstances is an 
abuse of discretion, even where intervention is sought after i fommencement 
of the hearing. 

Southwestern Publishing Co. v. Federal Communications Commis- 
sion, 100 U.S. App. D.C. 251, 243 F. 2d 829 (1957), involved a hearing on an 
application for assignment of a television construction cecil, Southwestern 
Publishing Co. was, as the proposed assignee, a party applicant, and its 
subsidiary, Southwestern Radio, operated a UHF station in the same area, but 
was not a party to the proceeding. Almost six months after the record was 
closed and an initial decision issued, the assignment contract expired, and 
Southwestern Publishing thus ceased to have an interest in the proceeding, 


except its derivative interest through its subsidiary, and the Commission 


dismissed Southwestern Publishing as a party. This Court held that 
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Southwestern Radio should have sought intervention following expiration of 
the assignment agreement and loss by its parent of status as a party applicant: 


"Such petitions, to be sure, would have been addressed to the 
discretion of the Commission..... But, in the circumstances of this 
case, the Commission could not, with proper regard for its duty to 
protect the public interest, have denied..... such petitions." 100 U.S. 
App. D.C. at 255, 243 F.2d. at 833. 


Thus, in Southwestern this Court ruled that it would have been an abuse of 
discretion to deny intervention sought as soon as there was any reason to seek 
it, upon expiration of the contract which gave Southwestern status as a party- 
application. Here there was the same abuse of discretion because Frontier 
was denied intervention when it had sought intervention as soon as there was 


any reason to do so, both before and immediately after it lost its status as a 


party-applicant. Southwestern is controlling here, 22! 


II 
THE COMMISSION ERRED IN REFUSING 
TO ENLARGE THE SCOPE OF THE PROCEEDING 


The Commission's failure to give consideration to any of the actions 
of Western in connection with its stock selling efforts which were brought to 
the Commission's attention by Frontier (see pages 9-18 , supra) serves to 


20/ The appeal in Southwestern was dismissed because after the expiration 
of the contract Southwestern itself had no interest upon which to base stand- 
ing to appeal, and its subsidiary, which did have the requisite interest, 

had neither been nor sought to be a party to the proceeding before the 
Commission, and had not sought reconsideration of the Commission's order 
complained of. Itwas thus prohibited by §405 of the Communications Act, 

47 U.S.C. 405, from being an appellant. In contrast, Frontier has been and 
has sought to be a party to the proceeding, and has sought Commission review 
of the order denying it intervention. 
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emphasize the importance of the refusal to grant Frontier the right to inter- 
vene as well as forming an independent reason why the Commission's decision 
and orders must be reversed. 2 

The matters presented by Frontier to the Commission are set forth 
in the statement of the case, supra (pages 9-18 ), and will not be repeated 
here. They established, prima facie, (1) multiple violations of the Federal 
Security Act and the Blue Sky Laws of several states, (2) inconsistent and 
conflicting representations made to different regulatory agencies, (3) serious 


doubt as to Western's candor, and (4) equally serious doubts as to Western's 


financial and character qualifications. 


All of the Frontier efforts were met by complete rejection by the 


Commission. The Commission's rejection of the Frontier petition to enlarge 
issues on the ground that it was moot was error. So long as the Western 
application was pending before the Commission questions as to Western's 
qualifications were not moot. And, as this Court has recently ruled ina 
precisely similar case, the Commission was obliged to consider the Frontier 
allegations even if it were correct in denying Frontier's petition to intervene. 


Southwestern Publishing Co. v. Federal Communications Commission, supra. 


21/ Since Frontier is concededly a person aggrieved or whose interests 

would be adversely affected by a grant of the Western application, it has 
standing to appeal under §402(b) of the Communications Act, 47 U.S.C. 402(b). 
And since this matter has been presented to, and rejected by, the Commission, 
the requirement of exhaustion of remedies set forth in §405 of the Act, 47 
U.S.C. 405, has been met. Gerico Investment Co. v. Federal Communication; 
Commission, 99 U.S. App. D.C. 379, 240 F. 2d. 410 (1957)... 
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Further, Frontier had brought forcefully to the Commission's 
attention serious questions as to Western's financial and character qualifica- 
tions. The questions as to financial qualifications were clearly relevant to 

' the issues already designated in the hearing by the Commission itself. It was 
therefore obliged to consider them, and its failure to do so was error. See 
Clarksburg Publishing Co. v. Federal Communications Commission, 96 U.S. 
App. D.C. 211, 225 F.2d 511 (1955). It should be emphasized that although 
at least some of Western's stock selling practices were relevant to the 
financial issue, the hearing record is virtually silent on that subject. 

It was equally obliged to consider Western's character qualifica- 
tions even though not originally placed in issue, as the Clarksburg case makes 
clear. And there can be no doubt that the questions presented by Frontier 
were important to a determination of Western's character qualifications, 
because the Commission itself has made it clear that those questions are 


important to a determination of an applicant's qualifications. 


In its report, Uniform Policy on Violations of Laws, 1 Pike and 


Fischer Radio Regulation, part 3, pages 91:495, et seq. (1951), for example, 
the Commission gave careful consideration to its obligations under the Com- 
munications Act to consider violations of law. It held that: 


"It must be concluded that the Commission's authority to 
consider violation of Federal laws, other than the Communications 
Act of 1934, in evaluating applicants for radio facilities is well es- 
tablished and that a positive duty is imposed upon us to exercise this 


authority. ad Id. at 91:497. 


"It has been urged upon us that the violation of a U.S. law per 
se raises no presumption adverse to an applicant. With this point 
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of view we do not agree. Violations of Federal laws, winethar delib- 
erate or inadvertent, raise sufficient question regarding character 
to merit further examination." Id. at 91:498. (emphasis supplied) 
But here no such further examination was made by the Commission. The 
Commission was also under an obligation to consider Western's lack of 
candor. Federal Communications Commission v. WOKO, 329 U.S. 223 (1946); 
Independent Broadcasting Co. v. Federal Communications Commission, 
89 U.S. App. D.C. 396, 193 F.2d 900 (1951); Hall v. Federal Communications 
Commission, 99 U.S. App. D.C. 86, 237 F.2d 567 (1956). But it did not do 
so. This consistent refusal to consider the questions raised by Frontier was 
error. 
CONCLUSION 
The Commission erred in refusing to permit Feondex to participate 
as a party to the hearing on the Western application for Alliance, Nebraska. 


The decisions and orders of the Commission should therefore be reversed 


and the proceeding remanded to the Commission for the holding of a hearing 


de novo, in which Frontier will be permitted to participate fully as a party. 


The Commission also erred in refusing to enlarge the issues as requested 

by Frontier. | The scope of the hearing to be held on remand sient therefore 

be ordered to be enlarged to comprehend the issues sought by Frontier. 
Respectfully submitted, , 


BERNARD KOTEEN 


ALAN Y. NAFTALIN 


836 Wyatt Building 
Washington 5, D.C. 


Attorneys for Appellant-Petitioner 
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APPENDIX 
STATUTES AND REGULATIONS INVOLVED 
Communications Act of 1934, as amended 
Section 309(b): 

If upon examination of any such application the Commission is unable to 
make the finding specified in subsection (a), it shall forthwith notify the appli-- 
cant and other known parties in interest of the grounds and reasons for its in- 
ability to make such finding. Such notice, which shall precede formal desig- 
nation for a hearing, shall advise the applicant and all other known parties in 
interest of all objections made to the application as well as the source and nature 
of such objections. Following such notice, the applicant shall be given an op- 
portunity to reply. Ifthe Commission, after considering such reply, shall be un~ 
able to make the finding specified in subsection (a), it shall formally desig- 
nate the application for hearing on the grounds or reasons then obtaining and 
shall notify the applicant and all other known parties in interest of such action 
and the grounds and reasons therefor, specifying with particularity the mat- 
ters and things in issue but not including issues or requirements phrased 
generally. The parties in interest, if any, who are not notified by the Commis- 
sion of its action with respect to a particular application may acquire the status 
of a party to the proceeding thereon by filing a petition for intervention show - 
ing the basis for their interest at any time not less than ten days prior to the 


date of hearing. Any hearing subsequently held upon such application shall be 


a full hearing in which the applicant and all other parties in interest shall be 
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permitted to participate but in which both the burden of proceeding with the 
introduction of evidence upon any issue specified by the Commission, as well 
as the burden of proof upon all such issues, shall be upon the applicant. 
Section 402(a): | 
Any proceeding to enjoin, set aside, annul, .or suspend any order of the 
Commission under this Act (except those appealable under subsection (b) of 
this section) shall be brought as provided by and in the sudae described in 
Public Law 901. Eighty-first Congress, approved December 29, 1950. 
Section 402(b): | 
Appeals may be taken from decisions and orders of the Commission to 
the United States Court of Appeals for the District of Columbia in any of the 


following cases: 


(1) By any applicant for a construction permit or station license, whose 


application is denied by the Commission. 

(2) By any applicant for the renewal or modification of any such instru- 
ment of authorization whose application is denied by the Sosamataaten. 

(3) By any party to an application for authority to transfer, assign, or 
dispose of any such instrument of authorization, or any rights eer badae: 
whose application is denied by the Commission. | 

(4) By any applicant for the permit required by section 325 of this Act 
whose application has been denied by the Commission, or by any permittee 
under said section whose permit has been revoked by the a 

(5) By the holder of any construction permit or station license which has 
been modified or revoked by the Commission. : 


(6) By any other person who is aggrieved or whose interests are ad- 
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versely affected by any order of the Commission granting or denying any 
application described in paragraphs (1), (2), (3), and (4) hereof. 

(7) By any person upon whom an order to cease and desist has been 
served under § 312 of this Act. 

(8) By any radio operator whose license has been suspended by the 
Commission. 


Judicial Review Act of 1950 (Public Law 901, Eighty-first Con- 
gress, approved December 29, 1950. 


Section 2: 

The Court of Appeals shall have exclusive jurisdiction to enjoin, set 
aside, suspend (in whole or in part), or to determine the validity of all final 
orders (a) of the Federal Communications Commission made reviewable in 
accordance with the provisions of §402(a) of the Communications Act of 1934, 
as amended. 

Such jurisdiction shall be invaked by the filing of a petition as 
provided in §4 hereof. 

Section 4: 

Any party aggrieved by a final order reviewable under this Act may 
within sixty days after entry of such order, file in the Court of Appeals, 
wherein the venue as prescribed by §3 hereof lies, a petition to review such 
order. Upon the entry of such an order, notice thereof shall be given promptly 


by the agency by service or publication in accordance with the rules of such 
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agency. The action in court shall be brought against the United States. The 
petition shall contain a concise statement of (a) the nature of the proceedings 
as to which review is sought, (b) the facts upon which venue is based, (c) the 
grounds on which relief is sought, and (d) the relief prayed. The petitioner 
shall attach to the petition, as exhibits, copies of the order, report, or 
decision of the agency. The clerk shall serve a true copy of the petition upon 
the agency and upon the Attorney General of the United States by mailing by 
registered mail, with request for return receipt, a true copy to the agency 
and a true copy to the Attorney General. 
Administrative Procedure Act 
Section 10(c): 
Except so far as (1) statutes preclude judicial review or (2) agency 


action is by law committed to agency discretion -- 


(c) Reviewable Acts. --Every agency action made reviewable by 


statute and every final agency action for which there is no other adequate 


remedy in any court shall be subject to judicial review. Any preliminary, 


procedural, or intermediate agency action or ruling not directly reviewable 
shall be subject to review upon the review of the final agency action. Except 
as otherwise expressly required by statute, agency action shevmion final shall 
be final for the purposes of this subsection whether or not — has been pre- 
sented or determined any application for a declaratory order, for any form of 


reconsideration, or (unless the agency otherwise requires by. rule and provides 
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that the action meanwhile shall be inoperative) for an appeal to superior agency 


authority. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by these cases were agreed upon 
in a Prehearing Stipulation filed by the parties and approved 


by the Court on July 24, 1958. Those questions are printed 


in the Joint Appendix and petitioner-appellant's brief. 
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COUNTERSTATEMENT OF THE CASE 
Frontier Broadcasting Company (Frontier) is the licensee 
of television stations KFBC-TV, Cheyenne, Wyoming and KSTF-TV, 
Scottsbluff, Nebraska, the latter station being a commercial 
Satellite of the former and located about 80 miles southwest 
of it. Both stations are the only operating television sta- 
tions in their respective communities. On August 29, 1956, 


Frontier applied to the Commission for a construction permit 





= 
for a new television broadcast station to operate on VHF 


channel 13, Alliance, Nebraska (R. 1-67). This station was 


to be located approximately 45 miles from Scottsbluff and to 
. 1 


operate as a satellite of its Scottsbluff satellite (R. 27). 
On September 24, 1956, Western Nebraska Television Company 
(Western Nebraska), an organization of about 600 Nebraska 
residents concerned with initiating a first local television 
facility in the Ailiance-Scottsbiuff area, filed a competing 

‘ application for the same channel (R. 169-138). Western Nebraska 
proposed locaily originated programs in addition to a network 
service. 

The Commission by letters dated January 22, 1957, advised 
both applicants that their mutually exclusive applications 
would require a comparative hearing and raised, in addition, 
certain questions with respect to the application of each 
(R. 68-70, 240-241). In the letter to Western Nebraska, the 
Commission sought more complete information as to financial 
qualifications (R. 240-241). The letter to Frontier queried 
whether its proposed program service was of a type and charac- 
ter to meet the needs of Alliance, since Frontier proposed to 
i/ The term “commercial satellite” is applied to a commercial 
television station which is located in a remote, sparsely 
settled area and which originates little or no local program 
ming of its own but mainly rebroadcasts the programming of 
another television station. At the time of filing its Alli- 
ance application Frontier had no iive camera at Scottsbluff 
but stated that it would install one within a year at which 


time: special events of an important nature wouid be broad- 
cast through KSTF-TV, Scottsbiuff (B. 27). 
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present no local live programs but merely to rebroadcast the 
programs of its Scottsbluff satellite in their entirety (R. 69). 
The Commission also questioned whether a grant of the Frontier 
application would be consistent with Section 3.636 (a) (1) of 
its rules (47 C.F.R. sec. 3.636 (a) (1)) in view of an over- 
lap of service contours between the proposed station and the 
Scottsbluff station (R. 69). Both applicants filed letters 
in reply and amended applications (R. 71-72, 74-78, 243-245, 
274-290, 293-299, 301-304, 306-308). The Commission designa- 
ted the applications for comparative hearing on June 12, 1957, 
and included an issue as to whether Western Nebraska was 
“financially qualified to construct, own and operate the pro- 
posed iwtiats Bos station” (R. si-eay" 

On June 28, 1957, following a pre-hearing conference at 
which it was agreed that the hearing would commence on 
October 1, 1957 (R. 85), both applicants filed motions 
for modifications of the hearing issues with the Commission 
(R. 86-107, 1141-1159). Frontier sought the gidtiton 
of issues as to whether Western Nebraska had violated 
the Securities Act of 1933 or various state Blue Sky Laws 


in selling its stock and whether in the light of the adduced 


2/ Also included were issues relating to the background 

and experience of each applicant which would be pertinent 
to the ownership and operation of their proposed stations; 
the management and operational proposals of each applicant; 
and the programming proposals of each applicant (R. 82). 
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evidence it was financially or otherwise qualified to con- 
struct, own and operate its proposed station (R. 87-107). 
Western Nebraska sought deletion of the issue as to its 
financial qualifications and the inclusion of issues to de= 
termine which applicant would provide a fairer, more effi- 
cient and equitable distribution of television service to the 
communities involved under Section 307 (b) of the Communica- 
tions Act and which applicant would provide greater coverage 
and therefore make more efficient use of the frequency 

(R. 1142-1158). The Broadcast Bureau filed comments opposing 
both the deletion of the financial issue and the addition of 
all the proposed new issues except that relating to compara- 
tive coverage on the ground that the existing issues already 
embraced the matters raised (R. 121-131). Cross-oppositions 
and replies were fiied by both Frontier (RB. 1161-1170, 
1176-1185) and Western Nebraska (R. 109-113, 134-139). 

While Frontier was thus prosecuting its Alliance appli- 
cation, it also on September 6, i957, filed an application 
for modification of its existing Scottsbluff construction 
permit to increase the height and power of the transmitter 
and, in connection therewith, stated that it would accept a 
grant of the Scottsbluff application and simuitaneous dismis- 
sal of its Alliance application (R. 168). As a basis for 
dismissal Frontier urged that since the new facilities at 


Scottsbluff would cover most of the area proposed to be 


served in its Alliance application, the two applications were 
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probably in conflict with the Commission's multiple owner- 
ship rules (R. 143). 

On September 20, eleven days prior to commencement of the 
Alliance hearing and also prior to any ruling on the motions 
of the parties for modification of issues or on Frontier's 
Scottsbluff application, Frontier petitioned to intervene in 
the Alliance proceeding for the purpose of developing evidence 
as to the financial and character qualifications of Western 
Nebraska (R. 141-145). Frontier argued that it should be 
allowed to participate in the hearing as an intervenor 
“aside from its status as an applicant” (R. 141) and to con- 
tinue in the hearing in the event that its Alliance applica- 
tion should thereafter be dismissed (R. 143). This was 
opposed by both Western Nebraska (R. 149-152) and the Broad- 
cast Bureau (R. 153-154) who contended that Frontier was 
already a party to the proceeding and that neither the 
Communications Act nor the Commission's Rules countenanced 
intervention by one already a party. On the opening day of 
the hearing, October l, Frontier——participating ‘as a party- 
applicant--conceded the comparative superiority of Western 
Nebraska and stated that it would confine its tase to an 
attack upon Western Nebraska‘s financial qualifications 


(Tr. 35-37). Frontier's petition to intervene in the same 


proceeding was denied by the Chief Hearing Examiner, follow- 


ing oral argument, in a Memorandum Opinion and Order released 


on October 4, 1957, on the ground that Frontier was already 
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a party to the proceeding as a competing applicant with the 
right to adduce evidence on the issues and hence was not 
entitled to the additional status of a party-intervenor 

(R. 157-159). 

In an Order released on October 10, °1957, the Commis- 
sion granted Frontier's Scottsbluff application and dis- 
missed its Alliance application with prejudice (R. 168). 

On October 14, 1957, thirteen days after the commence- 
ment of the Alliance hearing, Frontier filed a second peti- 
tion to intervene in the Alliance proceeding (R. 1196-1203). 
This petition for intervention was likewise opposed by both 
Western Nebraska (R. 1234-1243) and the Commission's Broad- 
cast Bureau (R. 1226-1231). In addition to asserting that 
the petition was untimely, the Broadcast Bureau pointed out 
that the statements in the affidavit accompanying the peti- 
tion consisted largely of generalities and conclusions which 
were completely devoid of any facts which would permit the 
Commission to determine whether Frontier's intervention in 
the hearing would be of any tangible assistance in resolv- 
ing the issues (R. 1227, 1228, 1252). In addition, the 
Broadcast Bureau urged that Frontier's participation in the 
proceeding as a party-intervenor would afford it an oppor- 
tunity to impose substantial procedural delays on the 
establishment’ of a first local television service in the 
Nebraska Panhandle Region (R. 1228-1229). And, finally, 


Broadcast Bureau stated (R. 1229-1230): 


= 
In order that the financial qualifications 
of the applicant (Western Nebraska) may be 
developed to the fullest, the Broadcast 
Bureau will be receptive to any pertinent 
information and data that petitioner has 
in its possession and is disposed to sup- 
ply. Also, if petitioner has any wit~+ 
nesses who can testify to any competent 
and material matters which are admissible 
under the financial issue, the Broadcast 
Bureau will arrange to have them testify 
in this proceeding. Suffice it to say 
that if the Broadcast Bureau is of the 
view that the record in this proceeding 
will not support a grant of the applica- 
tion, it would, of course, except to an 
initial decision recommending same. 
Following oral argument, the Chief Hearing Examiner, in 
a Memorandum Opinion and Order released on October 24, 1957, 
(R. 1249-1252), denied intervention on the ground that 
Frontier was not entitled to intervene as a matter of right 
under Section 309(b) of the Act nor should it be allowed to 
do so as a matter of discretion under Sections 1.388(b) and 
(d) of the Commission's Rules and Regulations (47 C.F.R. 
3 : 
(1956 Supp.) 8 § 1.388(b) and (d)). While recognizing that 
Frontier was a party in interest as a competitor of Western 
Nebraska, the Chief Hearing Examiner held that Frontier's 
petition to intervene was untimely under Section 309(b) of 
the Act, since it was not filed at least ten days prior to 
hearing, but rather thirteen days after commencement of the 
hearing (R. 1251). The Chief Hearing Examiner further held 


on the question of discretionary intervention that Frontier 


3/ This section is now Section.1.104 of the Rules (47 C.F.R. 


if 104}. 
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had not, as required by Section 1.388(d) of the Commission's 
Rules, shown good cause for its failure to seek intervention 
within 15 days after the issues in the hearing were first 
published in the Federal Register (R. 1251-1252). In this 
respect the Chief Hearing Examiner stated (R. 1251-1252): 


(Ficom June 10, 1957, when Frontier's applica- 
tion was designated for hearing, until September 
21, 1957 (the deadline for filing petitions for 
intervention under Section 309(b) of the Act) 
petitioner had the option to remain in the hear- 
ing in the capacity of a comparative applicant 
or to dismiss its application and become a party- 
intervenor. Nothing prevented it from dismissing 
the Alliance application except its own decision 
to remain in the hearing until its Scottsbluff 
application was granted. Thus, the delay in 
filing an appropriate petition to intervene is 
here held to have been caused by petitioner's own 
decision, which it made at its peril, and was not 
due to causes beyond its control.4/ 


xr also held that Frontier had not 


shown how its participation would assist the Commission in 


the determination of the issues in question, as required by 
Section 1.388(b) of the Commission's Rules (R. 1252). How- 
ever, he pointed out: 


[Yn the event petitioner herein has in its pos- 
session any matters which might be pertinent to 
the issues governing the proceeding, the rules 
of the Commission provide a method by which they 
may be introduced into the record, and, in this 


4/ The Scottsbluff modification application was filed by 
Frontier on September 6, 1957, and was granted on October 
10, 1957 (R. 1190). Under established Commission practice 
(see Section 1.378 of the Rules, 47 C.F.R. 1956 Supp. 

$1.378 (now 47 C.F.R. $1.355)), the application could not be 
acted upon until 30 days after filing. So Frontier was well 
aware at the time that a grant would come after the date 
established for the commencement of the Alliance hearing. 
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behalf, counsel for the Commission's Bradicant 

Bureau is available to render such assistance 

as may be necessary. 
At the time of the hearing this was Section 1.723 of 
the Rules. (See Section 1.105(b) of the Commission's 
Rules and Regulations (47 C.F.R., $1.105).) | 

When the Alliance hearing resumed on October 28, 

1957, Hearing Examiner Irion ruled that Frontier was 
not a party to the proceeding (Tr.. 190-191, 197, 198- 
202). Frontier petitioned the Commission to review 
that examiner's ruling as well as the Chief Hearing 
Examiner's orders denying intervention (R. 161-166, 
1255-1256, 1284-1285). It did not, however, make any 
attempt to avail itself of its opportunity to adduce 
information for use in the hearing, except for an abor- 


tive attempt to show the limitations of the market 


potential in the Cheyenne and Scottsbluff-Alliance 
f 


areas. (Tr. 192-193). In a Memorandum Opinion and Order 


released on February 3, 1958, the Commission affirmed 


5/ The hearing record (Tr. 192-201) indicates that counsel 
for Frontier offered to make its president, Mr. Grove, 
available as a "public witness” on this. point, provided 
the Broadcast Bureau and examiner were willing to permit 
full participation by Frontier with respect to testimony 
of this witness (examination by counsel,..the right to 
introduce rebuttal material, etc.). This was, properly, 
rejected as going far beyond the right of a public wit- 
ness to have counsel to protect his individual rights. 
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the Examiner's ruling and the orders of the Chief Hearing 
Examiner (R. 1313-1315). The Commission also ruled on the 
earlier petitions filed by both Frontier and Western 
Nebraska with respect to modification of the issues in the. 
Alliance proceeding, holding that Frontier's petition was 
moot since it was no longer a party to the proceeding, and 
that Western Nebraska‘’s petition was moot insofar as it 
sought modification of the comparative issues and denied 
insofar as it sought deletion of the issue as to Western 
Nebraska’s financial qualifications (R. 1315-1316). 

Following the taking of evidence in the hearing, pro- 
posed findings of fact and conclusions were filed by Western 
Nebraska (R. 1469-1483) as well as the Broadcast Bureau which 
concluded that Western Nebraska was financially qualified 
and recommended the grant of its application (R. 1484-1495). 

On March 26, 1958, Hearing Examiner Irion released his 

Initial Decision finding that Western Nebraska was financially 
qualified and granting its application subject to the pro- 
visions of Section 1.153 of the Commission's Rules and 
Regulations (47 C.F.R. 81.153). The Commission's Broadcast 
Bureau filed a statement in support of the Initial Decision 

on April 2, 1958 (R. 1503). Frontier filed a Petition for 

6/7 In addition, the Commission denied requests by Western Ne- 
braska that the Commission, on its own motion, reconsider and 
set for hearing Frontier's Scottsbluff grant upon allegations 
going to the character qualifications of Frontier as a licensee, 
including an allegation that Frontier had applied for the Alli- 
ance Channel and channels in other communities for the purpose 


of delaying the establishment of local broadcast services in 
those areas (R. 1315). 








So 


Further Hearing on May 6 (R. 1510-1519), and a Petition for 


Stay on the following day (R. 1521-1529). 

On June 19, 1958, the Commission released both a 
Memorandum Opinion and Order denying Frontier's petitions 
for futher hearing and stay (R. 1580-1582) and an Order 
granting the application of Western Nebraska (R. 1583-1584). 
With respect to the Petition for Further Hearing, the Com- 
mission noted that Frontier had not availed itself of its 
opportunity to present material and relevant evidence at 
the Alliance hearing. The Commission also stated that the 
petition for further hearing raised nothing new other than 
a contention that by filing a Notification under Regulation 
A with the Securities and Exchange Commission on February 3, 
1958, and an amendment on April 9, 1958, Western Nebraska 
had by implication conceded that its prior sales and offers 
to sell stock were in violation of the Securities Act. In 
the Commission’s view such an implication did not follow 
from the filing or raise questions as to the character and 
financial qualifications of Western Nebraska of such sub- 
stantiality to warrant further hearing (R. 1580-1581. And, 
finally, the Commission concluded that the “public interest 
would be best served by the bringing of a first local tele- 
vision service to the city of Alliance at the earliest’ 


feasible date” (R. 1581). 
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JURISDICTIONAL STATEMENT 
Case No. 14,395 is a petition for review under Section 
402(a) of the Communications Act of the Memorandum Opinion 
and Order released February 3, 1958 (R. 1309-1316), in 
which the Commission denied Frontier's petitions for review 
and reversal of the rulings of the Chief Hearing Examiner 


and Hearing Examiner Irion which denied leave to Frontier 


to intervene in the Alliance hearing. 


Case No. 14,539 is an appeal under Section 402(b) of 
the Communications Act from the same Memorandum Opinion and 
Order as in Case No. 14,395 as well as from the Initial 
Decision of the hearing examiner granting the Western Ne- 
braska application for a construction permit (R. 1497-1502); 
the Commission order making the grant effective immediately 
(R. 1583-1584); and the Commission Opinion and Order re- 
leased June 19, 1958 (R. 1580-1582), denying requests of 
Frontier for further hearing, leave to intervene in that 
hearing and for a stay pending judicial review (R. 1580-1582). 

The Commission and the United States are of the view 
that Case No. 14,539 is properly before the Court, but that 
Case No. 14,395 should be dismissed. 

Case No. 14,395 presents no issue which cannot clearly 
be decided in Case No. 14,539, which is an appeal by an 
interested party from the grant of Western Nebraska's con- 
struction permit and all ancillary interlocutory orders. 


Under these circumstances, no circumstances exist calling upon 
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the Court to pass upon the question as to whether the peti- 
tion for review of the Memorandum Opinion and Order affirm- 
ing the denials of Frontier's intervention requests was a 
final reviewable order at the time Case No. 14,395 was filed. 


See Elm City Broadcasting Corp. v. United States, 98 U.S. App. 
D.C. 314., 235 F. 2d 811 (1956). 
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SUMMARY OF ARGUMENT 
Te 

The Commission properly denied Frontier's first peti- 
tion to intervene in the Alliance hearing since Frontier at 
the time ciate the petition was already a party to the 
hearing. Neither Section 309(b) of the Communications Act 
nor the Elm City case (Elm City Broadcasting Corp. v. United 
States, 98 U.S. App., D.C. 314, 235 F. 2d 811) relied upon + 
by Frontier, stands for the proposition that one who is a 
party to a comparative hearing as an applicant must be 
allowed as a matter of right to participate in that hearing 
as an intervenor. On the contrary, Section 309(b) and the 
Elm City case both hold that a party in interest who is not 
a party to a proceeding must be allowed to intervene in that 
proceeding as a matter of right if his petition to intervene 
is filed with the Commission not less than ten days prior to 
the commencement of the hearing. 

The fact that Frontier contemplated dismissal of its 
application in the Alliance proceeding does not alter the 
Commission's position since Frontier was a party to the pro- 
ceeding at the time that it sought intervention, and the 
Commission could properly determine Frontier's rights at 
that time rather than at some future time when its defect 
might be cured. 

The Commission properly exercised its discretion in 
denying Frontier's second petition to intervene which was 


filed two weeks after the commencement of the hearing. 


= 
At that time Frontier, even though a party in interest, was 
not entitled to intervene in the Alliance hearing as a matter 
of right. See Coastal Bend Television Company ¥. Federal 
esas aiatbalictece Commission, 98 U.S. App. D.C. 251, 234 F. 2d 
686 (1956). The Commission found that Frontier's late filing 
was not due to circumstances beyond its control but due to 
its deliberate choice not to dismiss its Alliance application 
until after a grant of its application for increased facili- 
ties at Scottsbluff. The Commission also evaciuded that 
Frontier had not shown how its participation would assist the 
Commission, since its petition was unsupported by facts per- 
taining to public interest questions but consisted mainly of 
generalities and conclusions. 

Balancing these factors against the fact thas Frontier's 


presence as a party could substantially delay the advent of 


a first local service to Alliance, the Commission concluded 


that the public interest would not be served by Frontier's 
presence as a party in the hearing. However, it made clear 
that its decision would not preclude Frontier from bringing 
to the Commission's attention at the hearing any evidence 
which it might have pertaining to Western Nebraska's qualifi- 


cations. 





~) 
II. 

The Commission fully considered Frontier's allegations 
that improper methods were employed by Western. Nebraska in 
the sale of stock for its proposed television station and 
agreed with its Broadcast Bureau that even though the conduct 
of Western Nebraska's principals was such that it would have 
been of some significance if this were a comparative proceed- 
ing, it was not of sufficient gravity to absolutely dis- 
qualify Western Nebraska on character grounds. The allega- 
tions with respect to misrepresentations in the Offering 
Circular and failure to register the sale of stock with the 
SEC were brought to the attention of that Commission. The 
fact that neither the SEC nor any of the stockholders have 
complained about Western Nebraska's conduct suggests that the 
allegations are without substance. 


The Commission made a thorough inquiry during the hearing 


into Western Nebraska‘s financial qualifications, examined 


each of the three financial bases proposed by Western Nebraska 
and found them adequate to support its proposed operation. 

In view of Frontier's refusal to avail itself of the 
opportunity to present evidence at the hearing on the finan- 
cial and related character qualifications of Western Nebraska 
(which further suggests that the Frontier allegations are with- 
out substance), the Commission was correct in refusing to grant 
Frontier’s petition for further hearing which was filed immedi- 


ately prior to the final decision and which, in the opinion of 
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the Broadcast Bureau, alleged no new facts from which an 


inference of willful wrong doing by Western Nebraska could 


be raised. 
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MENT 
I, THE COMMISSION PROPERLY DENIED FRONTIER LEAVE 


TO INTERVENE IN THE ALLIANCE HEARING, — 
A. Frontier Was Not Entitled to Intervene 
in the Hearing as_q Matter of Right. 

Frontier argues that the Commission erred in denying its 
first petition to intervene in the Alliance comparative pro- 
ceeding despite the fact that it was already a party to the 
proceeding, Pointing to the circumstances that the petition 
was filed more than ten days prior to the commencement of the 
hearing and that it was a “party in interest", Frontier 
asserts that under Section 309(b) of the Communications Act 
and Elm City Broadcasting Corp. v. United States, 98 U.S. App. 
D.C. 314, 235 F. 2d 811 (1956), it had fulfilled the require- 
ments for intervention and was therefore entitled to intervene 
as of right. However, neither of these authorities stands 
for the proposition that one who is party to a comparative 
proceeding as an applicant must, as a matter of right, be 
granted leave to participate in the same proceeding as an 
intervenor, 

Section 309(b) of the Communications Act sets cut the condi-= 
tions under which a person who is a party in interest to a 
proceeding, but not a party to the roceedin » may obtain 
the status of a party in the proceeding, The section deals 
with the procedure which the Commission must follow if it 
cannot find after an ex parte examination of an application 


for a construction permit, license, or modification or renewal 
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thereof, that the public interest would be served by a grant 
of the application, It provides that prior to any designation 
for hearing the Commission should notify the applicant, as well 
as other known parties in interest, of the caasnts that it can- 
not find the grant to be in the public interest, The Act further 
specifies that the applicant be given an appextuniey to reply 
and if, after considering the reply the Commission is still 
unable to find the grant to be in the public interest it is to 
designate the application for hearing, notifying the applicant 
as well as other known parties in interest. Those who are 
parties in interest but who are not notified by the Commission 
may become parties to the hearing by filing a petition to inter- 
vene not less than ten days prior to the hearing (47 U.S.C. 
$309(b)). 

It is apparent that Section 309(b) has reference to inter- 
vention by parties in interest who are not yet participating and 


does not apply here to afford Frontier intervention as of right 


Since Frontier was already in the proceeding as a party when it 
7 


filed its petition to intervene. As a party to the proceeding 


prior to the voluntary dismissal of its Alliance application 


7/ Frontier cites Washington Broadcasting Co., F. C.C. Docket 
Nos. 11298, et al., as giving the Chief Hearing Examiner. prece— 


dent for allowing Frontier to participate in the proceeding in 
a dual capacity. The decision of the Examiner was never 
reviewed by the Commission itself since two of the three appli- 
cations involved in that comparative hearing were dismissed, 
See Prince William Broadcasting Co., 23 F.C.C. 268, 269 (1957). 
Under the circumstances the Examiner could and did reconsider 
and reject his prior ruling (R. 158). 
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Frontier had the right to make as full an evidentiary showing 
as it desired concerning Western Nebraska's qualifications to 
be a licensee (R.158, 1310, 1313). To allow it to participate 
dually as both intervenor and applicant would not increase its 
degree of participation and wculd be a superfluous gesture on 
the part of the Commission, 

The Elm City case, supra, likewise does not apport Frontier's 
position, Elm City involved the Commission's denial of a peti- 
tion to intervene filed by a conceded party in interest more 
than ten days prior to the commencement of the hearing. At the 
time of filing the petition Elm City was not a party to the pro-= 
ceeding and the Commission denied its petition on the ground that 


it did not comply with the Commission's rules (Section 1.388(b)) 


(47 C.F.R. 1956 Supp. §1.388(b)) which then required that in 

order to intervene in a hearing a party in interest had to show 
the particular manner in which he would be of help to the Commis- 
Sion in the hearing. On appeal, this Court held that Section 


1.388(b} of the rules was in conflict with Section 309(b) of 


a 
the Act since under the statute as now constituted, a party in 


interest who has not already been made a party to the proceeding 


“ 


may acquire that status by filing a petition for intervention 
as a matter of right (98 U.S. App. D.C. at 318, 235 F. 2d at 815). 
(Emphasis added). This is not an Elm City situation since at the 
time Frontier petitioned for intervention it had, unlike Elm 

City, already been made a party to the proceeding and there was 


no necessity for it to acquire that status by intervening. 
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Frontier should not be heard to argue that. the Commission 
in deciding the question of intervention should have taken into 
consideration the fact that it had a request sar Zils to dismiss 
its Alliance application (Frontier Br., p.25). The fact that 
Frontier contemplated dismissal of its Alliance application 
(but only upon grant of the Scottsbluff application) (R. 168, 
1196) was irrelevant since it was a party to the Alliance pro- 
ceeding at the.time that it sought intervention and when it was 
denied. The Commission could properly assess Frontier's Status 
in the light of existing circumstances and was not required to 
take into account some subsequent event which might cure the 
defect. Cf. KFAB Broadcasting Co. v. Federal Communications 
Commission, 85 U.S. App. D.C. 160, 162, 177 F.2d 40, 42; Mid- 





Florida Radio Corp. ve Federal Communications Commission, 101 
U.S.App.D.C.342, 248 F. 2d 755 (1957). _ 

Since Frontier was a party to the hearing at the time that 
it filed its first petition to intervene it was not only not 
entitled to intervention as of right, but also the Commission 
could properly exercise its discretion to reject on equitable 
grounds the request for dual status which was grounded solely 
on Frontier's unwillingness to dismiss its application for 
Alliance before its Scottsbluff modification be granted. This, 
of course, did not preclude Frontier from filing a proper 


| 8/ 
petition to intervene, addressed to the Commission's discretion, 


8/ It is true that Frontier could not have dismissed its 


Alliance application and pore a new intervention petition 


«0Q< 
after it was no longer a party-applicant to the Alliance hear- 
ing. The Commission properly determined then, however, that 
Frontier's right to intervene should be determined by its status 
at that time, Cf. Federal Broadcasting System, Inc, v. Federal 
Communications Commission, 99 U.S. App. D.C. 320, 239 F. 2d 
941 (1956). Therefore, its first petition to intervene in the 


hearing was'properly denied, 


B. The Commission Properly Exercised 
Its Discretion in Denying Frontier's 


Secand Petition to Intervene, 
Frontier's second petition to intervene, filed two weeks 
after the commencement of the hearing, was untimely under Sec- 


tion 309(b) and properly denied by the Commission for failure 


to meet the requirements of its rules governing discretionary 
9) 


intervention, |The Commission held that no good cause had 
been shown for the late filing since it was not due to circum- 
stances beyond Frontier's control but rather to a deliberate 
choice not to dismiss its Alliance application until after a 


grant of its routine application for increased facilities at 


8/7 Cont'd, entitled to be granted as of right under Section 
309¢(b) subsequent to the Examiner's rejection of its first 
intervention request on October 4, 1957. But this was because 
Frontier deliberately deferred filing its dualestatus inter-= 
vention request until September 20,1957 == only 11 days before 
the hearing was due to start, Consequently, even if the Chief 
Examiner had turned down the petition the very next day (with- 
out affording other parties their time to reply) Frontier could 
not, aS a result of its own tardiness, have been able to dis- 
miss its application and file a timely new intervention petition, 


9/ Intervention at that time was a matter for the Commission's 
discretion, See Coastal Bend Television Co, v. Federal Communi- 
. cations Commission, 98 U.S. App.D.C. 251, 234 F. 2d 686 (1956). 
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Scottsbluff (RB. 1314). The Commission also coucieded that 
Frontier had not shown how its participation would be of 
material assistance to the Commission in determining whether 
the grant of the Western Nebraska application would be in the 
public interest since its petition was unsupported by facts 
pertaining to the public interest questions but consisted 
mainly of generalities and conclusions (R. 1315). Balancing 
these omissions against the fact that Frentiexts presence 
as a party could substantially delay the advent of any first 
local ielevisiun sencice to the Alliance area, the Commission 


reasonably concluded that the public interest would not be 








served by Frontier's presence as_a party in the hearing, 
The2Commission made clear, however, (as had the Broadcast 
Bureau (BR. 1229) and the Chief Examiner (R. 1252)), that its 
decision would not preclude Frontier from coming forth at the 
hearing with any material and relevant evidence on the hearing 
issues which it might have (R. 1315). Having rejected that 
i Frontier is hardly in a position to complain 
that the Commission abused its discretion in failing to let 
it intervene, | 
Southwestern Publishing Co. v. Federal Communications Com- 
mission, 100 U.S. App. D.C. 251, 243 F. 24 829 (1957), upon 
which Frontier relies (Br. 28-29), is inapposite. The issue 
there was whether Southwestern Publishing Company and its 


subsidiary Southwestern Radio Company were properly before 


10/7 See footnote 5, supra. 
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the Court. The Court dismissed their appeals, holding that 
Southwestern Publishing lacked standing because its interest 
in the case was only derivative from that of its subsidiary 
and that Southwestern Radio, while aggrieved and adversely 
affected by the Commission's action, had forfeited standing 
through failure to become a party to the proceeding before 
the Commission or to petition for rehearing as required by 
Section 405 of the Communications Act, By way of dictum the 
Court stated that if Southwestern Radio had sought to inter= 
vene in the proceeding before the Commission, it would have 
been an abuse of discretion for the Commission to have denied 
intervention under the circumstances, The delay in seeking 
intervention would have been excused, the Court believed, 
since there was no reason for intervention by Southwestern 
Radio until the “entire picture was changed by the death of 
Mr. Nakdimen” (100 U.S. App. D.C. at 253, 243 F. 2d at 831), 
an event beyond the control of Southwestern Radio, Moreover, 
Nakdimen's death opened up serious questions as to the tele= 
vision grant involved since Nakdimen had been the grantee's 
sole stockholder, had embodied all its broadcast experience, 
was to have been general manager of the station and obtained 
its financing (Ibid.). In view of the fact that Southwestern 


Radio had been in no way responsible for the untimeliness of 


any intervention petition it might have filed, the dictum =~ 


which was expressly predicated upon the particular “circum 


stances of this case” (100 U.S. App. D.C. at 255, 243 F. 2d 
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at 833) -- cannot be construed as requirement that the Commis- 


Sion must always exercise its discretion in favor of interven- 
tion upon every showing of changed circumstances, including those 
produced by the voluntary action of the petitioner. 

The instant case is distinguishable in that the delay in 
filing an appropriate petition to intervene was “here held to 
have been caused by petitioner's own decision, which it made at 
its peril, and was not due to causes beyond its control si 
(R. 1252). Frontier offers no valid excuse as to why it did 
not dismiss its Alliance application and seek intervention 
earlier. It had announced in an advertisement in an Alliance 
newspaper as far back as November 19,1956 that an application 
was being prepared and would soon be made to inerease the 
antenna height and power of its Scottsbluff facility 
(R. 1220). It went so far as to state that the construction 
itself would begin within 60 to 80 days (R. 1221). Frontier 
would excuse the delay by stating that objections arose 
from “aviation interests” which were not Wenner vet until 
July 30, 1957 when the Airspace Panel of the Air Coordinat= 
ing Committee approved the new antenna height (R. 1278). 

Even accepting this at face value, Frontier filed its 
Scottsbluff application on September 6, 1957 and there 
seems no valid reason why Frontier could not have simul- 
taneously dismissed its Alliance application and intervened 


in the Alliance hearing as a matter of right. 
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Under the circumstances here the Commission did not 
abuse its discretion in concluding that Frontier had ample 
means to adduce whatever evidence it might have to support 
its general accusations without being permitted to impose 
procedural delays, as a party, upon the bringing of a 
first local television service to the City of Alliance 


at the earliest feasible date, The second Frontier 


petition to intervene accordingly was also properly 


denied. 
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II, THE COMMISSION GAVE PROPER CONSIDERATION 
TO THE BASIC QUALIFICATIONS OF WESTERN 
NEBRASKA : 
Frontier-argues that the Commission, in denying its 
petition to enlarge the hearing issues as woot. 1309- 
1316) and its later Petition for Further Reeride (KR. 1509- 
1519), failed to give any consideration to wiether improper 
methods were employed by Western Nebraska in the sale of 
stock of its proposed television station and whether this 
alleged conduct reflected upon Western Nebraska's financial 
and character qualifications to be a licensee (Frontier 
brief, p. 31). Western Nebraska in selling some $145,000 
worth of stock to some 638 persons in the Alliance Nebraska 
area is said to have violated the Securities pee of 1933 by 
selling shares in interstate commerce without having registered 
the stock with the Securities and Exchange Commission and to 
have violated the Blue Sky Laws of several tates by making 
false and misleading statements to the public in connection 
with the sale (Frontier brief, pp. 9-15). Particularly, 
Western Nebraska is said to have misled the public in its 
Offering Circular by stating that it was not engaged in liti- 
gation (R. 106) and that its estimated seeexaue ares, includ- 
ing the fringe reception area, would extend oe ae 75 
miles from its transmitter (R. 103). 
In response to Frontier's petition Western Nebraska 
had completely denied that there was any violation of either 


the Securities Act or the Blue Sky Laws of Wyoming and 
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Colorado, since all sales of the stock were made within the 
State of Nebraska (R. 110, 112). Western Nebraska also 
maintained that its securities were registered with the 
Bureau of Securities of the State of Nebraska and contained 
no untrue or misleading statements with respect to litiga- 
tion coverage. It contended that in view of Frontier's 
well-known plans to dismiss its Alliance application (RB. 111) 
as well as the fact that the comparative proceeding at that 
time did not come within the standard definition of "litiga- 
tion” as relating to proceedings in the courts (R. 110), it 
was not engaged in litigation nor did it contemplate litiga- < 
tion. (Id,) The statement with respect to coverage was stated 
to be in accord with that provided to the Commission in the 
Western Nebraska application and was based upon the authority 
of a recognized radio and television consulting engineer (R.112). 
The Broadcast Bureau after careful study of the Frontier 
allegations found that some of the amendments to the Western 
Nebraska application indicated that five or six stockholders 
were residents of states other than Nebraska and, therefore, 
that a technical violation of the Securities Act might have 
occurred (R. 129}. The statement that Western Nebraska was 
not engaged in “litigation” was thought to be possibly mis- 
leading to the average reader of the circular (R. 130). The 
Broadcast Bureau concluded, however, that there was no patently 


illegal conduct of the nature and degree involved in Mansfield 


Journal Co. v. Federal Communications Commission, 86 U.S. App. 
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D.C. 102, 180 F. 2d 28 (1950) (R. 131) and that even though 
the conduct might have been of comparative significance, it 
did not on a non-comparative bavis evidence "such moral 
turpitude as to raise any substantial question about Western 
Nebraska‘*s character qualifications to be a licensee” (R. 130). 
The Bureau also stated that Frontier’s contention, that the 
making of misleading statements in connection with the offering 
or sale of stock might give the purchasers the right to re- 
cission or damages, bore upon Western Nebraska's financial 
qualifications and could be inquired into under that issue 
(R. 131). | 

The Commission, in its Memorandum Opinion and Order re- 
leased on February 3, 1958, held that Frontier's petition to 
enlarge the issues was moot since it was no Loager a party to 
the proceeding (R. 1316). However, it refused to delete the 
issue as to Western Nebraska's financial qualifications, and 
Stated that under Section 1.723 of the Commission's Rules, 
Frontier “has available to it a means whereby voleuent materi- 
al relating to the qualifications of Western Nebraska as a 
licensee can be developed upon the record of hearing” (R. 1315, 
1316). Moreover, despite Frontier's refusal to: come forward 
with evidence or information, thorough inquiry was made during 
the hearing into the financial qualifications of Western 
Nebraska. 


In proposed findings the Broadcast Bureau evaluated the 


evidence in detail (R. 1486-1494) and concluded that Western 
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Nebraska was financially qualified (R. 1494-1495). The 
hearing examiner in his initial decision found that all 

the subscribers to Western Nebraska stock would be Nebras- 
kans (RB. 1498) and that the financing of the station would 
have three bases: the sale of stock, a line of credit ex- 
tended by a local bank, and credit extended by the supplier 
of its transmitter equipment (R. 1498). Each of these bases 
was thoroughly explored (BR. 1498-1501) and the examiner con- 
cluded that when all 638 of the subscribers had paid for 
their subscriptions, Western Nebraska would have $145,100 
(RB. 1502), plus a line of credit from the Scottsbluff 
National Bank of $25,000. From this total of $170,100 

about $162,499.41 would be available at the time of con- 
struction. Total construction costs which would include a 
down payment to RCA and the cost of installation would 
amount to $107,323,86. This would leave Western Nebraska 
$55,175.55 for the early phases of its operation. Even if 
no revenue were received for the first three months, the 
examiner concluded that Western Nebraska could operate for 


at least that period of time in view of its estimated monthly 


1) 
operating expense of $18,750. The examiner concluded that 


iV The examiner also took note of the broadcast experience 


of Hilliard and Ackerley, principals of Western Nebraska as 
lending substantial support to the estimates regarding po- 
tential revenue and removing all doubt as to Western Nebraska's 
ability to place the station in operation after construction 

is completed (R. 1502). 
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Western Nebraska had amply demonstrated its financial quali- 
fications, and this was fully ratified by the Commission in 

its order of June 19, 1958, making the Initial Decision 
effective immediately (R. 1583-1584). 

In denying the Petition for Further Hearing filed by 
Frontier after the Commission had released a pubite notice 
that instructions had been given to the staff to draft a 
decision granting the Western Nebraska application (R. 1511), 
the Commission noted that in general Frontier had merely re- 
peated its earlier allegation as to violations of the Secu- 
rities Act by Western Nebraska through failure to register 
and misleading statements. Frontier's further assertion that 
Western Nebraska by its Notification under Regulation A, 
filed with the Securities & Exchange Commission on February 3, 
1958, as amended on April 9, had conceded prior violations 
was considered as providing no basis for further hearing 
(R. 1581). 

The Commission's conclusion that Frontier's allegations 
raised no real issue as to Western Nebraska's qualifications 
requiring further hearings,is, we submit, both reasonable and 
proper. Thus, despite the express invitation extended by 
the Commission's Broadcast Bureau (R. 1229-1230), the Chief 
Hearing Examiner (R. 1252) and the Commission itself (R. 1315), 
Frontier failed to avail itself of the opportunity provided 
by Section 1.723 of the Commission's.Rules to come forth with 


relevant and pertinent material for use at the hearing 


relating to the matters which it had alleged cast grave 


doubts upon Western Nebraska's qualifications. Frontier's 


failure to do so raises an adverse interference as to the 


existence of such material. Moreover, the fact that Frontier 
did not allege before the Commission, and does not now allege 
before the Court, that either the Securities and Exchange 
Commission or the stockholders are complaining or ever have 
complained about Western Nebraska's conduct, further suggests 
that its allegations are without substance. As Western 
Nebraska stated to the Commission, the 1958 filings with the 
Securities and Exchange Commission were made without abandon- 
ing the position that no filing had originally been necessary. 
because Western Nebraska now desired to be in a position to 
sell additional stock to out of state subscribers (R. 1550). 
With respect to Frontier's allegation that Western Nebraska 
made inconsistent statements before the two Commissions 
(Frontier brief, p. 30), we need note only that the Federal 
Communications Commission, upon inquiry, advised the 

ig As indicated in footnote 5, supra, counsel for Frontier 
offered to make its president, Mr. Grove, available as a 
“public witness", provided the Broadcast Bureau and examiner 
were willing to permit full participation by Frontier with 
respect to testimony of this witness. This offer was properly 
rejected as going far beyond the right of a public witness. 
But in any event, it is clear from the record that Grove was 
to have been offered solely as an expert upon the market po- 
tential in the Cheyenne and Scottsbluff—-Alliance areas 

(Tr. 192-193) and not with respect to the alleged violations 


of the Securities Act and Blue Sky Laws=--matters concerning 
which he had no special knowledge or competence, 
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Securities and Exchange Commission that the information in 
Western Nebraska‘s prospectus filed with the SEC “is substan- 
tially correct and complete” in comparison with information 
“furnished to the ir la (FCC) or known to: the Commission" 
(R. 1467, 1450-1462). 

In view of the foregoing, we believe the merits of 
Frontier's request for further proceedings were perhaps best 
disposed of in the Broadcast Bureau's comments on the Frontier 
petition. The Bureau there aptly commented (RB. 1563-1564): 
“There is nothing in the record, or in the charges made by 
the petitioner, to show clearly that the applicant's (Western 
Nebraska‘s) position was wrong or, more important from the 
viewpoint of theinstant petition, that if it was wrong the 
error stemmed from anything other than an honest mistake of 
the law. Without any showing before us to indicate that facts 
would be developed in a further hearing reflecting a willful 
or calculated wrongdoing by the applicant, or at the least 
a pattern of improper conduct in violation of law, there is 
i37 Insofar as Frontier alleged misrepresentations by Western 
Nebraska to both the FCC and the SEC with respect to network 
affiliation, the record indicates at most. that Western Nebraska 
may have been overly encouraged by a network statement that a 
definite affiliation would not be discussed until after Western 
Nebraska secured its construction permit (see Tr. 109-130). 

With respect to Frontier‘s assertion that Western Nebraska 
Gaimed before the Communications Commission that it would have 
available a bank loancof $25,000 if its application were granted, 
but did not claim such an asset before the SEC, Western Nebraska 
pointed out that ‘it was under no obligation to establish to 

the SEC its financial quilifications to construct and operate: a 
television station and therefore under no obligation to disclose 
this asset since the disclosures to the SEC were expressly 


limited to sums of money on hand or available to Western Nebraska 
because of stock subscriptions (R. 1551). | 





-34- 


not even a reasonable probability, we believe, that the 


applicant would be disqualified as a licensee. A further 
hearing, therefore, would be virtually useless. To put it 
somewhat differently, as we defined the point in our 
"Comment on ‘Motions’ to Enlarge Issues" filed July 19, 1957, 
“the matters which have been set forth by the petitioner 
fall short of evincing such moral turpitude as to raise a 
substantial question in regard to Western Nebraska's charac- 
ter qualifications to be a licensee." The Commission was, 
we submit, entirely justified in the light of this correct 
evaluation by its own Broadcast Bureau in refusing to reopen 
the hearing. 
CONCLUSION 

For the foregoing reasons, Case No. 14,395 should be 

dismissed es moot and Case No. 14,539 should be affirmed. 
Respectfully submitted, 


John L. FitzGerald 
General Counsel 


Richard A. Solomon 
Assistant General Counsel 


Ruth V. Reel 
John J, O'Malley, Jr. 
Counsel 


Federal Communications Commission 
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The United States agrees that Case No. 14,395 should 
be dismissed for the reasons set out in the Jurisdictional 
Statement. Accordingly, the United States does not take a 
position on the merits of Case No. 14,539. | 
Respectfully submitted, 


Victor R. Hansen 
Assistant Attorney General 


Daniel M. Friedman 
Attorney 


Department of Justice 


November 1958 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 395 


FRONTIER BROADCASTING COMPANY, 
Petitioner 
v. | 


UNITED STATES OF AMERICA and 
FEDERAL COMMUNICATIONS COMMISSION, 


Respondents, 
WESTERN NEBRASKA TELEVISION, INCORPORATED, 


Inte rvenor. 


No. 14, 539 


FRONTIER BROADCASTING COMPANY, 


Appellant, 


v. 
FEDERAL COMMUNICATIONS COMMISSION, . 
. Appellee, 
WESTERN NEBRASKA TELEVISION, INCORPORATED, 


Intervenor. 


ON APPEAL FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 





JURISDICTIONAL STATEMENT 


Case No. 14, 395 is a petition for review brought by Frontier 
Broadcasting Co. (Frontier) under Sec. 402(a) of the Communications 
Act of 1934, 47 U.S.C. Sec. 402(a), ofan Order of the Federal Communi- 
cations Commission (R. 1309-1316) denying Frontier leave to intervene 
in the proceeding on the application of Western Nebraska Television, 
Inc. (Western) for a construction permit for a new television broadcast 
station on Channel 13 in Alliance, Nebraska. 


Case No. 14, 539 is an appeal under Sec. 402(b) of the Communi- 
cations Act, 47 U.S.C. Sec. 402(b), by Frontier from an order of the 
Commission granting the Western application (R. 1583-1584) and other 


orders, among them the order sought to be reviewed in Case No. 
14, 395. 


The appeal in Case No. 14,539 from final agency action in 
granting the Western application raises all the questions presented by 
the petition for review in Case No. 14,395. Under this Court's holding 


in Elm City Broadcasting Co. v. United States, 98 U.S. App. D.C. 314, 
235 F.2d 811 (1956), Case No. 14,395 is moot and should be dismissed. 


COUNTERSTATEMENT OF THE CASE 


Frontier's statement of the case (Brief, pp. 4-19) has omitted 
certain relevant facts and unduly emphasized others; therefore Western 


believes that a further exposition of the facts is required. 


The questions presented by the appeals readily separate into two 
categories; first, Frontier's asserted right to intervene in the pro- 
ceedings before the Federal Communications Commission (hereinafter 
Commission), and second, Frontier's contention that the scope of the 
hearing should have been enlarged. Events relating to both categories 
were intermingled in time, but in the interest of clarity, each will be 
discussed separately following an introductory section setting out the 
background facts of the case. 
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A. Introduction 


On or about August 13, 1956, the owners and operators of radio 
stations KCOW in Alliance, Nebraska and KOLT in Scottsbluff, Nebraska 
announced in a news story that they proposed to bring television service 
to the southwestern or "panhandle" area of Nebraska on Channel 13, 
which had been allocated to Alliance by the Commission (Tr. 263-265). 
The owners and operators of the two radio stations in the area announced 
in this news article that a new corporation would be formed, that stock 
would be offered to the public to finance the venture, and application 
would be made to the Commission for the facilities (Tr. .262-265). It 
was proposed to locate the transmitter between Alliance and Scottsbluff 
in order to serve both towns. (R. 232) | 

Appellant, Frontier, then and now licensee of television station 
KFBC-TV in Cheyenne, Wyoming, also operated a commercial satellite 
television station’ in Scottsbluff, KSTF, rebroadcasting programs origin- 
ating in Cheyenne. No other television service was then available in the 
"panhandle" of Nebraska. In addition to its monopoly of television ser- 
vice in the area, Frontier and its owners, directors and officers, and its 
parent company directly or indirectly control four radio stations, seven 
newspapers and two movie theater chains in Nebraska and Wyoming. (R. iD 


A‘satellite station originates no programs; it rebroadcasts the signal of 
another television station. ; 


2 A list of these media of mass communication is as follows: 


Television Stations 
KFBC-TV Channel 5, Cheyenne, Wyoming 
KSTF (TV) Channel 10, Scottsbluff, Nebraska 


Radio Stations 
KFBC, 1240 kc unlimited, Cheyenne, Wyoming . 
KVRS, 1410 ke daytime, 500 watts night, Rock Springs, Wyoming 
KRAL, 1240 ke unlimited, Rawlings, Wyoming 
KSID, 1340 kc, unlimited, Sidney, Nebraska 


Newspapers 
The Wyoming State Tribune, Cheyenne, Wyoming 
The Wyoming Eagle, Cheyenne, Wyoming 
The Laramie Republican-Boomerang, Laramie, Wyoming 
The Laramie Bulletin, Laramie, Wyoming 
The Northern Wyoming Daily News, Worland, Wyoming 
The Rawlins Daily Times, Rawlings, .Wyoming 
The Rock Springs Rocket and Sunday Miner, Rock Springs, Wyoming 
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Sixteen days after the above announcement by the owners of 
KCOW and KOLT but prior to filing of their promised application, Fron- 
tier filed an application for Channel 13 in Alliance? the proposed station 
to be operated as a satellite of the Scottsbluff satellite, also rebroad- 
casting programs originating in Cheyenne (R. 1-67). 


The owners and operators of KCOW and KOLT proceeded with 
their announced plans, incorporating Western, Intervenor herein, under 
the laws of the State of Nebraska and filed an application on September 
24, 1956 for a new television broadcast station on Channel 13 in Alliance, 
proposing to originate programs locally from both Scottsbluff and Alli- 
ance (R. 169-238). 


On November 19, 1956, four days after the release of Western's 
Offering Circular* proposing to sell stock to residents of Nebraska in 
the coverage area in order to finance the proposed station, Frontier 
placed an advertisement in the Alliance Daily Times Herald on November 
19, 1956 stating that it would provide free television to Alliance within 
60 to 90 days by increasing the power and tower height of KSTF in Scotts- 
bluff (R. 1216, 1220-1221). 


Western proceeded with its efforts to secure subscriptions to its 
stock from November 1956 until May of 1957 (Tr. 294, 345). When the 
stock subscription campaign was finished in May of 1957, Western had 
secured subscriptions for 2902 shares with apar value of $50. 00 per share, 
a total capital of $145, 100, subscribed by 638 persons (R. 310-311). 


Since the applications of Western and Frontier were mutually ex- 
clusive, the two applications were designated for a consolidated hearing 
by Commission order released June 12, 1957 (R. 81-82). Issues were 


included in the order looking toward a comparison of the two applicants’ 


3 : 
Channel 13 is the only VHF Channel allocated to Alliance by the Commis- 
sion's Table of Assignments, Sec. 3.606(b), Commission Rules, 47 C.F.R. 
3. 606 (b). 
; * Contents of Intervenor's Offering Circular were officially noticed by the 
Hearing Examiner (Tr. 300). The text appears in the record (R. 100-107). 
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proposals, toward the financial qualifications of. Western to construct, 
own and operate the proposed facilities and towards an ultimate deter- 
mination which application should be granted. The issues were pub- 
lished in the Federal Register on June 15,1957, 22 F. R, 4264 (1957). 
On June 28,1957, both Western and Frontier filed timely petitions to 
enlarge and otherwise change the hearing issues (R.87-107, 1142-1159). 
Oppositions were filed by both applicants and Comments were filed by 
the Commission's Broadcast Bureau (R. 121-132). These matters are 
discussed in detail below in the section on enlargement of the scope of 


hearing (Infra, pages 7-10) 


The hearing on Western's and Frontier's applications was ori- 
ginally scheduled for July 22, 1957 by Commission Order (Tr.1134). The 
Hearing Examiner later extended, by order, the hearing date to October 
1,1957 with the agreement of both Frontier and Western Er, 1140). 


Frontier received a clearance from the Regional Subcommittee of 
the Airspace Panel on June 20, 1957 for a higher tower for KSTF in 
Scottsbluff (R.111). Even though Frontier promised the previous Novem- 
ber to increase power and tower height at Scottsbluff, it waited until 
September 6, 1957, 10 months after its first promise and two and one- 
half months after tower clearance, to file its application with the Com- 
mission for a construction permit to increase power and tower height 
at Scottsbluff. | 


B. Intervention by Frontier 


After filing its application for increased power and tower height 
for its Scottsbluff station, but while still a party in the Alliance hearing, 
Frontier sought to intervene in the proceedings on Channel 13 in Alliance 
by filing its first petition to intervene on September 20, 1957 (R.141- 
147) under Section 309(b) of the Communications Act, 47 U.S.C. , Sec. 
309(b). This petition to intervene was denied by the Chief Hearing Ex- 
aminer on the ground that Frontier was then a party to the hearing with 


all the rights of a party and was therefore not entitled to intervene 
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(R. 157-159). This ruling was subsequently sustained by the Commis- 
sion (R. 1309-1316). 


On October 1, 1957, the hearing began as scheduled (See Tr. 34) 
with Western and Frontier both participating as parties. Then, on 
October 10, 1957, the Commission granted Frontier's application for its 
increased facilities at Scottsbluff and dismissed its application for Chan- 
nel 13 in Alliance with prejudice (R. 168). 


On October 14,1957 Frontier filed its second petition to inter- 
vene in the Alliance proceeding under Sec. 1.388 of the Commission's 
Rules, 47 C.F. R. Sec. 1.388 (R. 1196-1203), addressing its petition to 
the discretion of the Commission. Sec. 1.388 (d) of the rules requires 
a showing of good cause to justify intervention more than 15 days after 
the issues are published in the Federal Register, which date had passed 
on June 30,1957, See: 22 F.R. 4264 (1957). The Chief Hearing Examiner 
found that Frontier had not demonstrated good cause for intervention 
and that the affidavit attached to the second petition to intervene con- 
sisted "largely of generalities and conclusions . . . devoid of any facts 
which would appear to enable the Commission to determine whether peti- 
tioner's intervention herein would be of any tangible assistance in re- 
Solving the issues." (R. 1249-1252). Exercising his discretion, the Chief 
Hearing Examiner denied the second petition to intervene. However, the 
Chief Hearing Examiner pointed out in his opinion that Frontier could 
make available any evidence and witnesses to the Commission's Broad- 
cast Bureau that Frontier desired to present in the hearing under the 
provisions of Sec.1.723 of the Commission's Rules. This ruling was 
also sustained by the Commission (R. 1309-1316). 


The hearing resumed on October 28,1957, and Frontier appeared 
at the hearing to assert a right to participate. This request was denied 
by the Hearing Examiner (Tr. 191, 200, 202) except to the extent that 

5 


47 C.F.R. Sec. 1.723; this provision is now contained in Sec. 1.105 of the 
Commission's Rules, 47 C.F.R. Sec. 1.105. 


7 
Frontier could participate under Sec. 1.723, supra (Tr. 197, 198). The 
Commission had contacted counsel for Frontier to inform him of his 
right to make evidence and witnesses available under Sec. 1.723, supra 
(Tr. 197). At no time did Frontier attempt to make evidence available 
or provide a witness or witnesses, even though it was expressly invited 
to do so by the Chief Hearing Examiner, the Hearing Examiner in the 
proceeding, and counsel for the Commission's Broadcast Bureau. 


The two rulings of the Chief Hearing Examiner denying inter- 
vention, and the ruling of the Hearing Examiner of October 28, 1957 that 
Frontier could not participate as a party were each appealed to the 
Commission. Each of the three rulings was affirmed by the Commission 
in a memorandum opinion and order released February 3, 1958 (R. 1309- 
1316), the order appealed from in Case No. 14,395, and one of the orders 
appealed from in Case No. 14,539. Case No. 14,395 and Case No. 

14,539 were consolidated for the purpose of filing briefs and joint ap- 
pendix, and for argument by order of this Court dated July 8, 1958. 


Gc. Enlargement of the Scope of the Hearing 


On June 28, 1957, both Western and Frontier filed timely petitions 
to enlarge and otherwise change the hearing issues designated by the 
Commission (R. 87-107, 1142-1159). Western sought to have the issue 
concerning its financial qualifications stricken, and the addition of 


several issues not now pertinent. Frontier sought the addition of numerous 
issues based on alleged multiple violations of the Securities Act of 1933, 

as amended, 15 U.S.C. 77a, et seq. and violations of the Blue Sky Laws 

of several states, which violations, it was alleged, reflected on the 
financial and character qualifications of Western to be a licensee. 


The Commission's Broadcast Bureau in its Comment on "motions" 
to enlarge the issues (R. 121-132) took the position after analyzing all the 
evidence set forth by Frontier in its petition to enlarge issues, that, in- 
sofar as the evidence concerned the financial qualifications of Western, 
it could be introduced under the issue concerning Western's financial 
qualifications which was then included in the hearing. Consistent with 
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this position, the Broadcast Bureau, in its same comment on "motions" 
to enlarge the issues, opposed Western's motion to strike the issue of 
its financial qualifications. Concerning the question of Western's 
character qualifications to be a licensee of a television station, the 
Broadcast Bureau concluded that: 
"the matters set forth above fall short of evincing such moral 
turpitude as to raise any substantial question about Western 
Nebraska's character qualifications to be a licensee."" (R. 130) 
Western replied in detail to the charges made by Frontier in its 
petition to enlarge issues (R. 109-114) claiming that its stock issue was 
exempt from registration with the S.E.C. under the intrastate exemption 
of Sec. 3(a)(11) of the Securities Act of 1933, 15 U.S.C. Sec. 77c(a)(11), 
and that no false or misleading statements had been made in Western's 
offering circular (R. 100-107). 


Prior to Commission action on the above petitions to enlarge and 
otherwise change the hearing issues, hearings were held on the issue of 
Western's financial qualifications. Testimony was elicited on Western's 
methods of securing subscriptions for stock (Tr. 207-210, 262-266, 285- 
305, 337-339, 344-349) and Frontier was invited to come forward with 
any evidence or witnesses on the issues under Sec. 1.723 of the Com- 
mission's Rules, supra. Frontier at no time made any evidence avail- 
able under this section of the rules. 


On February 3, 1958, the Commission dismissed Frontier's peti- 
tion to enlarge issues as moo: because Frontier was no longer a party 
to the hearing, dismissed Western's petition as moot insofar as it re- 
quested further issues concerning Frontier's qualifications for the same 
reason, and denied Western's motion to strike the issue concerning 
Western's financial qualifications to construct, own, and operate the 
proposed station (R. 1309-1316). Even though the issues were not 
changed, the financial matters raised were open to full inquiry under 
the financial issue in the hearing, (See: R. 1229-1230). 
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On February 6, 1958, Western filed a petition for leave to amend 
its application (R. 1318-1319), and tendered therewith an amendment 
(R. 310-1129) containing complete, current financial data. The final 
hearing session was held on February 7, 1958 (See: Tr. 389), leave to 
amend granted by the Hearing Examiner, and the amendment tendered 
February 6, 1958, was received in evidence and incorporated into the 
Hearing Record (Tr. 408). The Record was then closed (Tr. 408). 


On March 26,1958, the Hearing Examiner released an Initial De- 
cision (R. 1497-1502) finding that the Western was financially qualified, 
that "(S)tock subscribers were solicited throughout southwestern Nebraska 
and all subscribers are Nebraskans, " (R. 1498) and proposing, subject 
to the provisions of Sec. 1.153 of the Commission's Rules, 47 C. F. R. 
Sec.1.153, a grant of Western's application. The Commission, on April 
23,1958, issued instructions to its staff to prepare a document looking 
toward a grant of Western's application (See: R. 1511). | 


Frontier, admittedly without any standing to file any petition in 
the proceeding on Western's application, filed a petition on May 6, 1958 
requesting the Commission, in its discretion, to hold a further hearing 
and to make Frontier a party (R. 1510-1519). Frontier claimed that a 
new hearing was required because of newly discovered evidence, a filing 
with the S.E.C. by Western seeking an additional, and separate exemp- 
tion for its stock under Sec. 3(b) of the Securities Act of 1933, 15 U.S.C., 
Sec. 77b, to permit the sale of stock outside the State of Nebraska. Fron- 
tier’s petition was essentially a reargument of allegations made of vio- 
lations of the Securities Act, and lack of candor and character of Western, 
made by Frontier in its motion to enlarge issues filed J une 28, 1957, 
(R. 87-107) later dismissed as moot by the Commission since Frontier 
was no longer a party to the proceedings on Western's application (R. 1316) 
(See: R. 1561-1568). The S.E.C. made inquiry of the Commission con- 
cerning this filing (R. 1450-1461, 1462) and the Commission replied 


6 The filing with the S.E.C. is not part of the record of this appeal. It is on 
file in the offices of the S.E.C., File No. 24D-2283. ) 
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stating that the information supplied to both agencies by Western was 


substantially the same. 


Western and the Commission's Broadcast Bureau again replied 
in detail to the various allegations and charges of Frontier (R. 1544- 
1555, 1561-1568). 


In an order released June 19,1958, the Commission stated, after 
consideration of Frontier's allegations that: 

"we see no matters presented which, under the public in- 

terest standard warrant grant of the relief requested. 

Rather we believe that the public interest would best be 

served by the bringing of a first local television service 

to the city of Alliance at the earliest feasible date.” 

(R. 1581) 

On the same day the Commission released an order making the 
Hearing Examiner's Initial Decision, as modified, effective immediately 
(R.1583-1584). The two Commission orders released June 19,1958, and 
the Commission order released February 3,1958, are the subjects of 


appeal in Case No. 14, 539. 


STATUTES AND RULES INVOLVED 


The pertinent provisions of the statutes and rules involved in 
these cases which have not been Set out in the appendix to appellant's 
brief are set out in the appendix to this brief, infra, p. A-1. 


SUMMARY OF ARGUMENT 


I 
The Commission did not err in denying Frontier intervention as a ws 
matter of right under Sec. 309(b) of the Communications Act because 
Frontier at the time it filed its first petition to intervene under Sec. 309(b), “ 


supra, was a party to the comparative proceeding involving the conflicting 
applications of Frontier and Western, each for a television station on the 
Same channel at Alliance, Nebraska. As such party applicant, Frontier 
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had all the rights of full participation in the proceeding. Had Frontier 
at that time dismissed its Alliance application, it could have qualified 
as an intervenor on the basis of potential economic injury to its Scotts- 
bluff television station by a grant of Western's application for a tele- 
vision station in Alliance. However, Frontier chose at its peril to re- 
main a party in the Alliance proceeding and Sec. 309(b), supra, does not 
permit Frontier as a matter of right to have dual participation in the 


same proceeding as both a party applicant and as a party intervenor. 


After the hearing had started, Frontier's Alliance application was 
dismissed, upon the grant of its application for increased facilities at 
Scottsbluff, but by that date, Frontier had lost any rights it previously 
had under Sec. 309(b), supra, to intervene as a matter of right and could 
intervene only at the discretion of the Commission under Sec. 1. 388(b) 
and Sec. 1. 388(d) of the Commission's Rules. The Commission did not 
abuse its discretion in denying Frontier's second petition to intervene 
because Frontier did not establish good cause for its delay in seeking 
intervention required by Sec.1.388(d) of the Rules, especially as Frontier 
was always in control of the time schedule and the delay was of its own 
making. Furthermore, Frontier did not show how it would assist the 
Commission in the determination of the hearing issues, a showing re- 
quired by Sec. 1.388(b) of the Rules. Also, as pointed out to Frontier 
by the Commission's Broadcast Bureau, the Chief Hearing Examiner, 
and the Hearing Examiner, Frontier, by availing itself of the provisions 
of Sec.1.723 of the Rules even though not a party intervenor, could make 
available to the Commission any witnesses and any evidence it wished to 
have included in the record for consideration by the Commission in deter- 


mining the issues in the proceeding. 
II. 
The Commission did not err in refusing Frontier's requests to en- 


large the scope of the hearing since all the facts and matters brought to 
the Commission's attention by Frontier regarding the qualifications of 
Western were considered by the Commission prior to its determination 


that a grant of Western's application would be in the public interest. 
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Frontier was invited by the Commission's Broadcast Bureau to 
make available to the Commission under the provisions of Sec. 1.723 of 
the Rules any evidence it desired to have considered regarding Western's 
qualifications. Frontier having refused to avail itself of this opportunity 
cannot now complain that the evidence was not considered. The fact that 
Frontier rejected the opportunity to make any evidence available raises 
a presumption that Frontier had no material evidence for consideration 


by the Commission. 


III 


Case No. 14, 395, a petition for review under Sec. 402(a) of the 
Communications Act, is moot, because the appeal brought in Case No. 
14,539 from final agency action raises all the issues in the petition for 
review. Consequently, this Court will be guided in its reviewing function 


by Sec. 10{e) of the Administrative Procedure Act. 


ARGUMENT 


I. THE COMMISSION PROPERLY DENIED FRONTIER'S 
PETITIONS TO INTERVENE. 


a. Frontier has no rights under Section 309(b) of the 
Communications Act; it cannot at the same time occupy 
the dual status as an applicant and as an intervenor. 

Frontier's first petition to intervene filed eleven days before the 
start of the hearing was properly denied by the Chief Hearing Examiner 
in a ruling subsequently affirmed by the Commission solely on the ground 
that Frontier was already a party to the proceeding entitled to all the 
rights of a party. The first petition was not denied on the ground that it 
was untimely under Sec. 309(b) of the Communications Act, supra, or on 
the ground that Frontier was not a party in interest within the meaning 
of Elm City Broadcasting Corp. v. United States, 98 U.S. App. D. C. 314, 
235 F.2d 811 (1956), a case on which Frontier relies. 


a 
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Sec. 309(b) of the Communications Act,(Appellant's Br. 33), as 
interpreted by the Supreme Court in Ashbacker Radio Corp. v. Federal 
Communications Commission, 326 U. S. 327 (1945) requires that 
mutually exclusive applications must be designated for hearing, and 
that the applicants must be notified and permitted to participate in the 
hearing. Frontier's application was designated for hearing with 
Western's application, Frontier was notified of the hearing, and 
Frontier was permitted to participate fully until its application was 
dismissed in conjunction with grant by the Commission of increased 
facilities to Frontier's station in Scottsbluff. (R. 1190) Thus, the 
requirements of this portion of Sec. 309(b), supra, and the Ashbacker 
case were fully satisfied by the Commission: . 


Sec. 309(b), supra, also provides in part as follows: 


"The parties in interest, if any, who are not’ 
notified by the Commission of its action with 
respect to a particular application may ac- — 
quire that status of a party to the proceeding 
thereon by filing a petition for intervention 

showing the basis for their interest at any 

time not less than ten days prior to the date | 
of hearing." : 


Frontier does not fall within this provision of the statute because 
Frontier was notified and made a party to the proceeding. There is no 
right given in the statute to become an intervenor when one is already 

a party to the proceeding, and no warrant in the statute for the kind of 
double-participation proposed by Frontier.’ That such participation is 
not in so many words proscribed by the statute is no argument to justify 
double participation. Congress has created the Commission by statute, 
and in that statute, set out a specific way in which a person may inter- 

” Frontier cites Washington Broadcasting Company in its brief (p. 27, foot- 
note 19) as authority for double participation. The ruling of the Chief Hearing 
Examiner in that case was never reviewed by the Commission because two of 
the three applicants withdrew from the proceeding. See: Prince William Broad- 
casting Co., 23 F.C.C. 268, 269 (1957). The Chief Hearing Examiner could 
therefore reconsider and reject his previous ruling, and he did.so upon considera- 


tion of the first petition to intervene and oppositions thereto. No oppositions were 
filed to the request for double participation in the Washington case. 
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vene; it is not enough to say that the statute does not specifically pro- 
scribe intervention of the sort proposed. 


The Elm City case, supra, relied on by Frontier is not in point. 
There a party who was not notified of a hearing sought leave to inter- 
vene more than ten days before the hearing started. This Court held 
that intervenor there had met the statutory conditions of 309(b), supra, 
and that therefore the Commission must permit intervention. Frontier 
here did not meet the statutory conditions for intervention for the plain 
reason that Frontier was already a party to the hearing, notified of the 
hearing, and permitted to participate therein. Nothing in the Elm City 
case gives any rights to a party for dual participation to oppose an 
application both as a competing applicant and as a party intervenor. 


b. Appellant had the option to remain in the hearing 
as a party or to become an intervenor under Section 
309(b). 

From June 12, 1957, when the applications of Frontier and 
Western were designated for hearing (R. 1132-1133) until September 21, 
1957, the deadline under Sec. 309(b), supra, for filing petitions to inter- 
vene under the Act, Frontier had the right to dismiss its application for 
Channel 13 in Alliance, and become an intervenor under Sec. 309(b) and 
the Elm City case. Nothing prevented Frontier from dismissing its 
Alliance application except its own decision to remain in the hearing 
until its Scottsbluff application was granted, and this decision was made 
at its peril (R. 1252). Frontier could have secured an earlier grant of 
its Scottsbluff application by an earlier filing, in order to be in a posi- 
tion to intervene in the Alliance hearing prior to September 21, 1957. 
Frontier could also have refrained from filing its Scottsbluff application 
and remained a party applicant for Channel 13 in Alliance. 


Frontier could have acquired the right to intervene under Sec. 
309(b), supra, but it chose to remain a party applicant for Channel 13 
in Alliance. Frontier ceased to be a party to the Alliance hearing on 
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October 10, 1957 when its Scottsbluff application was granted and with 
its consent, its Alliance application was dismissed with prejudice 

(R. 1190). Frontier then became for the first time eligible to intervene 
in the Alliance proceeding but it had by then lost all rights to intervene 
under Sec. 309(b), supra, since the deadline for filing petitions to inter- 
vene under that section had passed nineteen days before. 


Frontier was at all times in control of the time schedule; no 
actions by any other party caused any change in Frontier's position, 
and the decisions made by Frontier were made at Frontier's peril 
(R. 1252). | 


c. Frontier failed to file a timely petition to 

intervene under Sec. 1.388 of the Commission's 

Rules, or to establish "good cause" for late 

filing required by the Rules. 

Frontier's second petition to intervene filed on October 14, 1957, 

thirteen days after the hearing began, was not only untimely under 
Sec. 309(b) of the Act but failed also to satisfy the requirements of 
Secs. 1.388(b) and 1.388(d) of the Commission's Rules, 47 C.F.R. 
1.388(b) and (d), which govern intervention as a matter of Commission 
discretion. Section 1.388(d) provides that petitions to intervene must 
be filed not later than fifteen days after publication of the issues in the 
Federal Register. The issues in this case were published on June 15, 
1957, 22 F.R. 4264 (1957). In addition, this subsection of the Rules 
provides that persons desiring to file later must show ''good cause" for 
late filing. Any intervention in Commission proceedings under Sec. 
1.388(b) and 1.388(d) is a matter of Commission discretion and a deter- 
mination of whether petitioner will be of assistance to the Commission 
and whether "good cause" has been shown is thus a matter of Commis- 


sion discretion under the Rule. 


Denial of Frontier's second petition to intervene was not an abuse 
of Commission discretion, because Frontier failed to establish ''good 


cause" for late filing. 


16 


"Good cause" arises from matters outside the control of the per- 

son seeking to claim it; Frontier had knowledge and control of the time * di 
schedule in this proceeding at all times, and no new facts or actions by 
any other party changed Frontier's status or position. Any time prior “ 
to September 21, 1957, it could have dismissed its Alliance application 
and come in as an intervenor. As the Chief Hearing Examiner found, 

“Nothing prevented it from dismissing the Alliance application except 
its own decision to remain in the hearing until its Scottsbluff application 4 
was granted,” (R. 1252). This date could have been advanced by Frontier ‘ 
by filing its Scottsbluff application sooner. 


dad. Frontier failed to show how its intervention, : 

sought as a matter of Commission discretion : 

would assist the Commission in determination of 

the issues. 

Furthermore, Frontier failed to show, when seeking intervention 

as a matter of Commission discretion, how its participation in the ‘ 
hearing would be of any real assistance to the Commission, a showing 
required by Sec. 1.388(b), supra, of the Rules. As stated by the Broad- 
cast Bureau, the affidavit attached to the second petition to intervene 
(R. 1202-1203) consisted "largely of generalities and conclusions" and 
"was devoid of any facts which would appear to enable the Commission 
to determine whether petitioner's [ Frontier's] intervention herein 
would be of any tangible assistance in resolving the issues." (R. 1227, , 
1228). The affidavit contained material on economic conditions in the 
"panhandle" of Nebraska but the only issues in the hearing were the 
issue of Western's financial qualification to build, own, and operate the 
proposed station, and the ultimate issue whether a grant of Western's 
application would be in the public interest. The Commission has long 
held that working capital after construction sufficient to operate fora ‘ 
few months is sufficient to establish financial qualifications, South- A 
eastern Enterprises, 13 Pike & Fischer R.R., 139 (1957), Mt. Scott : 
Telecasters, 9 Pike & Fischer R.R. 499 (1953). Even if there were, or " 
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should have been an issue of economic impact to the existing operation 
of Frontier in Scottsbluff, a study of the affidavit of James B. Sheridan, 
economist for the Federal Communications Commission, filed in this 
Court attached to the Commission's Opposition to Frontier's Motion for 
Stay on July 21, 1958 indicates that there are no separate rates for 
programs telecast at Scottsbluff because time on KSTF is sold to ad- 
vertisers in combination with the Cheyenne station only. Consequently, 
since there is no separate income to the Scottsbluff station, Frontier 
cannot be economically injured by the advent of Western's service in 
the same area but not in the same city. : 


Nothing in the affidavit contained any information on the alleged 
violations of the Securities Act of 1933, supra, nor does the affiant, 
general manager of Frontier, allege any special knowledge or compe- 


tence in the laws and regulations of securities transactions. 


e. Frontier's two petitions to intervene must 
be considered separately in determining Frontier's 
right to intervene. 

Frontier seeks to becloud the question of its intervention by sug- 
geting that its two petitions to intervene can be considered together to 
establish a right to intervene. Even though the first petition to inter- 
vene was filed too early and the second one was filed too late, Frontier 
suggests that this somehow adds up to a timely filing justifying inter- 
vention. ‘ 


The first petition to intervene did not operate to confer any rights 
on Frontier under Sec. 309(b), supra. It could not confer any rights 
because Frontier had none under the statute, and could not acquire any 
until dismissed as a party. By that time, the deadline had passed under 
the statute, and with it the efficacy of the first petition to intervene. 


The second petition to intervene under Sec. 1.388(b) and 1.388(d) 


was addressed to the Commission's discretion, and in a reasonable 
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exercise of that discretion, it was denied. The second petition to inter- 
vene was not timely under Sec. 309(b), and had to stand or fall under the 
Commission Rules only. 


Each petition to intervene was a separate independent filing under 
different provisions of law, and the filing of the first one conferred no 
rights on Frontier in regard to filing the second one. 


f. Frontier, by its failure to make available 
evidence and witnesses to the Commission under 
Sec. 1.723 of the Rules, is not entitled to relief 
from this Court. 

Frontier did not avail itself of the opportunity to come forward 
with evidence under Sec. 1.723 of the Commission's Rules, supra, al- 
though expressly invited to do so by the Commission's Broadcast Bureau 
(Tr. 197), the Chief Hearing Examiner (R. 1252) and the Hearing Ex- 
aminer (Tr. 197-198), and this failure raises an inference that it had no 
evidence bearing on the issue, and supports the conclusion that Frontier's 
participation would not have been of any tangible assistance to the Com- 
mission. Under all these circumstances, the Commission's denial of 
intervention cannot be deemed an abuse of Commission discretion under 
Sec. 1.388(b) and 1.388(d), supra. Coastal Bend Television Co. v. Fed- 


eral Communications Commission, 98 U.S. App. D.C. 251, 255, 234 
F. 2d 686, 690 (1956); Kentucky Broadcasting Corp. v. Federal Com- 
munications Commission, 84 U.S. App. D.C. 383, 386, 174 F.2d 38, 41 
(1949). 


Failure of Frontier to come forward with evidence as permitted 
by Sec. 1.723 is a bar to further consideration of its allegations in the 
light of the following language of the Supreme Court: 


"The Court endeavors to protect the rights of 
parties to fair hearings, but it will not presume 
that their rights have been substantially denied 
when they do not embrace the opportunity to 
prove their grievance in the court below." 


Chic St. P., M., & O. Ry. Co. v. United States, 
322 U. S. 1 at p. 4 (1944). 
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Appellant relies on the case of Southwestern Publishing Company 
v. Federal Communications Commission, 100 U.S. App. D.C. 251, 243 


F. 2d 829 (1957), to justify intervention as a matter of Commission 
discretion. In that case, however, appellant was the proposed assignee 
of a television construction permit, and as a direct result of the death 
of one of assignor's principals and the refusal of the surviving principal 
to extend the expiration date, the assignment contract expired before 
the Commission acted on the transfer application. At that point appel- 
lant lost its interest in the case through no fault of its own, and this 
Court indicated in dicta that appellant's subsidiary, another television 
licensee who might be economically injured if assignor kept its con- 
struction permit should at that point have sought intervention, Compare: 
Southwestern Publishing Company v. Ney, 302 S.W. 2d 538 (Ark. 1957). 
In the present case, Frontier was at all times in control of the time 
schedule in an unchanging fact situation. In the Southwestern case, the 
factual situation changed markedly through the action of ? another party 
who permitted the assignment contract to expire to its advantage and to 


the definite disadvantage of appellant and appellant's subsidiary. 


It is clear, therefore, that the Commission did not err in denying 
either of Frontier's petitions to intervene. If Frontier was in a position 
where it could be either too soon or too late, the dilemma was of 
Frontier's own making, and it possessed the solution, the filing of its 
Scottsbluff application at an earlier date, dismissal of the Alliance ap- 
plication in time to intervene under Sec. 309(b) or remain in the 
Alliance proceeding as a party by withholding the application to increase 
facilities at Scottsbluff. Even if Frontier could maintain inconsistent 
or multiple applications for Channel 10 in Scottsbluff and Channel 13 in 
Alliance which would serve substantially the same area,® Frontier did 


not therefore acquire the right to twice oppose Western in the double 


status of competing applicant and intervenor. 


‘a But see: Sec. 3.636, Commission's Rules, 47 C.F.R. Sec. 3. 636. 
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i. THE COMMISSION DID NOT ERR IN REFUSING 

TO ENLARGE THE SCOPE OF HEARING OR TO 

SET WESTERN'S APPLICATION FOR FURTHER 

HEARING AT THE REQUEST OF FRONTIER 

Facts alleged by Frontier to require enlargement of the scope of 

hearing and further hearing set out in Frontier's brief (pp. 9-19) are 
an attempt by Frontier to secure a determination by this Court of 
matters of fact which previously have been passed upon by the Commis- 
sion. The matters alleged to involve multiple violations of the Securities 
Act of 1933, supra, and the Blue Sky laws of several states have been 
before the Commission since Frontier filed its petition to enlarge 
issues on June 28, 1958 (R. 87-107). These allegations were replied to 
in detail by Western (R. 109-114) and the Commission's Broadcast 
Bureau (R. 121-132). Matters raised were considered in the evidentiary 
hearing (Tr. 207-210, 262-266, 285-305, 337-339, 344-349), with no 
assistance from Frontier, even though such assistance was requested. 
The Commission, on February 3, 1958, by order, dismissed Frontier's 
petition to enlarge issues as moot because Frontier was no longer a 
party to the proceeding (R. 1309-1316), but the issue of Western's 
financial qualifications remained. 


The Commission again passed on all the allegations, including the 
filing by Western with the S.E.C. under Sec. 3(b)° to permit the sale of 
shares outside Nebraska, in acting on Frontier's petition for further 
hearing, filed on May 6, 1958 (R. 1510-1519). The Commission con- 
sidered this pleading, and detailed oppositions to it filed by Western 
(R. 1544-1555) and by the Broadcast Bureau (R. 1561-1568) even though it 
was conceded that Frontier had no procedural or substantive right to file 
any petition in the proceeding, and determined that 

"| T]he matters urged by petitioner . . . in our 
view present no real issues as to either the 
financial or character qualifications of Western 
Nebraska Television, Incorporated, warranting 
further hearing . . . Thus, without regard to 


the standing of Frontier which it lacks, we see 
no matters presented which, under the public 


: See footnote 6 supra, p. 9. 


21 


interest standard, warrant grant of the relief 
requested. Rather we believe the public _ 
interest would best be served by the bringing 
of a first local television service to the city 
of Alliance at the earliest feasible date." 

(R. 1581) 


Frontier now seeks the aid of this Court to order further deter- 


minations by the Commission based on these same allegations which 
will further delay the advent of locally originated television, and thus 
further protect Frontier's Scottsbluff station from competition. 


Only Frontier complains of Western's stock practices, but it 
refused to present any evidence at the hearing. The S.E.C. has initiated 
no proceedings against Western, no state banking or securities authority 
has complained, and most significantly, not one of the 638 subscribers 
to Western's stock has sought return of any subscriptions or money ad- 
vanced. (See: R. 1546-1547), Radio Station KFH Co., 11 Pike & Fischer 
R.R. 1, 4w (1955); remanded on other grounds, Radio Station KFH Co. v. 
Federal Communications Commission, 101 U.S. App. D.C. 164, 247 F. 
2d 570 (1957). 


Frontier relies on Southwestern Publishing Company v. Federal 
Communications Commission, supra, for the proposition that the Com- 


mission is obliged to consider its allegations whether or not interven- 
tion is permitted. The short answer is that the Commission did con- 
sider the allegations, and was aware of them at all times after June 28, 
1957. The facts of the Southwestern case are also distinguishable, how- 
ever, because appellant there, assignee of a construction permit for a 
television station, filed a petition nine days after the assignment con- 
tract expired by inaction of the assignor, a circumstance beyond the 
control and through no fault of appellant there. Frontier here expelled 
itself from this hearing as a party, refused to assist the Commission's 
Broadcast Bureau with witnesses and evidence even though requested 
to do so under Sec. 1.723 of the Commission's Rules, supra, and now 
complains that its allegations were not considered. Appellant in South- 
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western lost its status in the hearing by action of the other party to the 


assignment, not as a result of its own actions. 


Frontier's reliance on the Commission's own statement of its 
obligations to consider violations of laws other than the Communications 
Act is equally misplaced, Uniform Policy on Violations of Laws, 1 Pike 
& Fischer R.R., Part 3, p.91:495 (1951) for the Commission did con- 
sider the allegations of Frontier concerning such violations, replies 
thereto by the Commission's Broadcast Bureau and by Western, and 
determined that no further hearing was necessary (R. 1580-1582). The 
Commission also found that further hearing would not be in the public 
interest because it would delay the advent of a local television service 
to the city of Alliance and the surrounding area. In its quotations from 
the Uniform Policy on Violations of Laws, supra, Frontier assumes its 
conclusion that there has been a violation of a law other than the Com- 
munications Act. This is an unwarranted assumption in the absence of 


action against Western by the Securities and Exchange Commission, or 


anyone else. Radio Station KFH Company, supra. The Uniform Policy, 
supra, states 


"We must and will decide each case on its 
individual merits," Ibid at 91:498, 


and further 


"Even though no suit alleging illegal conduct 

has been filed . . . the Commission may con- 

sider and evaluate the conduct of an applicant 

in so far as it may relate to matters entrusted 

to the Commission", Ibid at 91:499 
The Commission did consider and evaluate the conduct of Western on 
its individual merits, and determined under its statutory mandate that 


the grant of Western's application would be in the public interest. 


Since matters relating to Western's stock offering were exploredon 
the record (Tr. 207-210, 262-266, 285-305, 337-339, 344-349) and the 
contents of Western's Offering Circular were officially noted in the 
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hearing (Tr. 300), Frontier's contention that further hearing is required 
on these matters is without merit. These matters were considered by 
the Commission on the record made in the hearing consequently the 
doctrine of the Clarksburg Publishing Company case 10 is not applicable 
to the present proceeding. : 


Cases cited by Frontier in support of a requirement of hearing on 
questions of Western's candor are not applicable to the established 
record facts of Western's conduct and the testimony of Western's prin- 
cipals at the hearing. One of the cases relied upon by Frontier for this 
proposition involves concealment of relevant facts from the Commission 
over a period of twelve years, and refusal by the Court to substitute its 
judgment for the finding of the Commission after hearing that renewal 
of a license was not in the public interest, Federal Communications 
Commission v. WOKO, Inc., 329 U. S. 223 (1946). The other two cases 
involved concealment of material facts from the Commission, Hall v. 
Federal Communications Commission, 99 U.S. App. D.C. 86, 237 F. 2d 
567 (1956); Independent Broadcasting Co. v. Federal Communications 
Commission, 89 U.S. App. D.C. 396, 193 F. 2d 900 (1951). These cases 
stand for the principle not involved in the present appeals that mis- 
representation and concealment of facts by applicants fromthe Commis- 
sion is a matter to be considered in making a grant in the public interest. 


The Commission did not err in refusing to enlarge the scope of 
the hearing or to order a further hearing because all the facts and 
matters brought to the Commission's attention by Frontier were con- 
sidered by the Commission prior to its determination that a grant of 
Western's application would be in the public interest. 


aid Clarksburg Publishing Company v. Federal Communications Commission, 
96 U.S. App. D.C. 211, 225 F. 2d 511 (1955), reversed the Commission's 
denial of a protest brought under Sec. 309(c) of the Communications Act of a 
grant in which there was "absence of any evidence in the record" on a substan- 
tial question raised in the protest. 





24 


WM. THE REVIEW BY THIS COURT OF AGENCY ACTION 
HERE CHALLENGED IS LIMITED BY STATUTE 


Case No. 14,395, a petition for review brought to this Court under 
Section 402(a) of the Communications Act of 1934, 47 U.S.C. Sec. 402(a), 
is moot because of the bringing of the later appeal from final agency 
action under Sec. 402(b) of the Communications Act, 47 U.S.C. Sec. 
402(b), in Case No. 14,539, Elm City Broadcasting Corp. v. United 
States, supra. Since the appeal is controlled by Sec. 402(b), supra, 
this Court will be guided in the exercise of its review function by Sec. 
10(e) of the Administrative Procedure Act, 5 U.S.C. Sec. 1009(e). In 
reviewing the record made in the agency below the Court will take 

". .. due account, as the statute reads, ‘of 
the rule of prejudicial error.'", Massachusetts 
Bay Telecasters, Inc. v. Federal Communica- 


tions Commission, _ U.S. App. D.C. 
__F.2d___, July 31, 1958. 


—— 4 


Thus, even if it be assumed that the opinions and orders appealed from 
and the record on which they are based contains an error, Frontier not 
having established any prejudice to itself, and having failed of its own 
volition to come forward with material and relevant evidence, the orders 
appealed from would have to be affirmed. 


The Commission granted Western's application, finding on the 
record that Western was financially qualified for a construction permit 
and that a grant of its application would be in the public interest. 
Western is a corporation, organized by two local radio stations in the 
panhandle of Nebraska to bring locally originated television service to 
the area, and 638 persons in the area desired to subscribe their own 
funds to the venture. Frontier on the other hand, its parent corporation, 
its owners, directors and officers, own or control two television stations, 
one in Scottsbluff and one in Cheyenne, four radio stations, seven news- 


il See Jurisdictional Statement, supra. 
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papers and two movie theater chains in Wyoming and Nebraska (R. 1211). 


At the time it filed its application, Western offered the first television 
competition to Frontier, and the record of this proceeding as a whole 
reflects a pattern of actions designed to prevent or in the alternative to 
forestall competition as long as possible. Burdens have been placed on 
Western and on the Commission in countering all of Frontier's attempts 
to keep out competition, but these burdens are slight in contrast to the 
burden placed on the public interest, in the delay in advent of locally 
originated television broadcasting caused by Frontier's actions, and 


Frontier's actions alone. 


In considering the public interest, it is appropriate to consider 
the following words of the Supreme Court, though uttered in upholding 
an injunction: | 

"Courts of equity may and frequently do go — 

much farther both to give and to withhold relief 

in furtherance of the public interest than they 

are accustomed to go when only private interests 

are involved." Virginian Ry. Co. v. System 

Federation No. 40, 300 U. S. 515 at p. 552 (1937) 
T..¢ present appeals are an appropriate instance for the Court to place 
the public interest of the persons who will receive their first local 
television service ahead of any relief to the private interest of Frontier, 
if such be due, a matter which Western does not concede. 


CONCLUSION 


For the foregoing reasons, Case No. 14,395 should be dismissed 
as moot and the decisions and orders appealed from in Case No. 14,539 
should be affirmed. | 
Respectfully submitted, 
NEVILLE MILLER 
Of Counsel: JOHN P. BANKSON, JR. 


Miller & Schroeder 218 Munsey Building 
218 Munsey Building Washington 4, D.C. 


Washington 4, D. C. Attorneys for Western Nebraska 
November 24, 1958 Television, Inc., Intervenor. 
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APPENDIX 


STATUTES AND RULES INVOLVED 


The following is the pertinent portion of the Administrative 
Procedure Act (60 Stat. 237 et seq., 5 U.S.C. 1001 et seq.) not printed 
in the Appendix to the Appellant's Brief (Br. 43, ff.) 


Section 10(e); 5 U.S.C. 1009(e) 


So far as necessary to decision and where presented the review- 
ing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the 
meaning or applicability of the terms of any agency action. 

It shall (A) compel agency action unlawfully withheld or un- 
reasonably delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in accord- 
ance with law; (2) contrary to constitutional right, power, 
privilege, or immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory right; (4) with- 
out observance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the requirements 
of sections 1006 and 1007 of this title or otherwise reviewed on 
the record of an agency hearing provided by statute; or (6) 
unwarranted by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court. In making the fore- 
going determinations the court shall review the whole record 
or such portions thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial error. 


The following are pertinent provisions of the Commission's Rules not 
printed in the appellant's brief: : 
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81.388 Petitions to intervene. 


(b) Any other person desiring to participate in the hearing 
may file a petition to intervene. The petition must set forth 
the interest of the petitioner in the proceedings, must show 
how such person's participation will assist the Commission 
in the determination of the issues in question, and must be 
accompanied by the affidavit of a person with knowledge as 
to the facts set forth in the petition. The Commission in 

its discretion may grant or deny such petition or may permit 
intervention by such persons limited to particular issues or 


to a particular stage of the proceeding. 


(d) Petitions to intervene under this section must be filed 
with the Commission not later than 15 days after the issues 
in the hearing have first been published in the Federal 
Register. Any person desiring to file a petition to intervene 
after the expiration of such 15 days must set forth the 
reason why it was not possible to file the petition within 

the prescribed 15 days. Unless good cause is shown for 
delay in filing, the petition will not be granted. 


81.723 Request by non parties to participate in hearings; 


communications relating to applications. (a) There will 
be maintained in the office of the Secretary of the Commis- 


sion a record of all communications received by the Com- 
mission relating to the merits of any application pending 
before the Commission requesting the granting, renewal, 
modification, or revocation of any license or construction 
permit, certificate of convenience and necessity, or rate 
schedule. Such record shall show the name and address 
of the person making the statement and the substance of 
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" such statement. When the date of hearing has been set, if 
> the matter is designated for hearing, the Secretary shall 


notify all persons shown by the records to have communi- 

cated with the Commission regarding the merits of such 

matter in order that such persons will have an opportunity 
A to appear and give evidence at such hearing. In the case 
= of communications bearing more than one signature, 
notice shall be given to the person first signing unless the 
communication clearly indicates that such notice should 
be sent to someone other than such person. | 
(b) No such person shall be precluded from giving any 
relevant material and competent testimony at such hear- 
ing because he lacks a sufficient interest to justify his 


intervention as a party in the matter. 
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iy 
THE REASONS ADVANCED TO SUPPORT 
DENIAL OF INTERVENTION TO FRONTIER 
ARE UNTENABLE 
We have shown in our opening brief (pp. 23-25) that Frontier was, 

from the beginning of the Alliance case, a party in interest within the meaning 
of Section 309(b) of the Communications Act, 47 U.S.C. 309(b), on two 


separate grounds: (1) by virtue of its pending application for Channel 13 and 


(2) by virtue of its ownership of Station KSTF, which would be economically 


injured by a grant of Western's application. We have shown further that 
Frontier took every proper step to protect each of these interests, the first 
by participating as a party in the comparative hearing for Channel 13 until 
its application was dismissed, and the second by timely filing a petition to 
intervene in the hearing as a matter of right on the basis of its ownership of 
Station KSTF. Nevertheless, the Commission held, and now argues here, 1/ 
contrary to the express terms and clear intent of Section 309(b), that Frontier 
was forced to elect between these two equally valid and wholly independent 
interests, and, by choosing to protect one, irrevocably surrendered its 
statutory right to protect the other. We submit that none of the arguments 

1/ The United States has taken no position on the merits of the Frontier 
case (Brief for Appellee-Respondents 35). Accordingly, statements on the 
merits in the brief for Appellee-Respondents are attributed in the instant 


brief only to the Commission and, for simplicity, the brief for Appellee- 
Respondents is referred to as the Commission's brief. 
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advanced by the Commission provides any basis for sucha novel doctrine or 
any reason for depriving Frontier, as a conceded party in cea. of its 
right to remain a party to the hearing so long as its interest subsisted. 

1. Although it concedes (Brief 25) that Frontier had the right under 
the statute to intervene in the proceeding as owner of Station KSTF, the 
Commission argues that this right could not be exercised while Frontier's 
application for Channel 13 was pending. For, says the Commission (Brief 
18-22), Section 309(b) provides the right to intervene by parties in interest 
who were not 'notified'"' and made parties by the Commission itself, but does 
not apply to Frontier since it was already a party. Only if it first dismissed 
its pending application, the Commission argues (Brief 25), would Frontier 
then have been eligible to protect its economic interest in Station KSTF. 

We submit that by thus engrafting an "election of remedies" doctrine 
upon Section 309(b), the Commission is violating both the language and the 
purpose of the statute and is seeking to convert broad and inclusive provisions 
of Section 309(b) into language of exclusion. As this Court ere in 
Elm City Broadcasting Corp. v. United States, 98 U.S. — D.C. 314, 

235 F.2d 811 (1956), Section 309(b) was drafted to ensure the broadest 
possible representation at Commission hearings of all deceit protected 
interests. To accomplish this purpose the statute provides that: 

(a) When it designates an application for hearing, the Commission 


"shall notify the applicant and all other known parties in intere st of such 





action «. ~. .""s 


» {b) "The parties in interest, if any, who are not notified... may 
acquire the status of a party to the proceeding thereon by filing a petition for 
> intervention showing the basis for their interest at any time not less than 


ten days prior to the date of the hearing"; and 





> 
(c) "Any hearing subsequently held. . . shall be a full hearing in 
a which the applicant and all other parties in interest shall be permitted to 
> participate..." 
= The statute thus requires the Commission to permit all parties in 
= interest--both the ''known parties" it has notified and the others who made 
. themselves known to it--to participate in the hearing. But the Commission 
*> forbade Frontier to participate in the hearing and thus denied it the right 
granted by Section 309{b). Although Section 309(b) may empower the 
Commission to exclude from the hearing a "notified" party who no longer has 
. a legally protected interest in the proceeding, it clearly does not empower 
. it to exclude from the hearing one who it knows continues to have such an 
a interest. It would indeed be a strange reading of the statute which would 
aed permit the Commission to utilize the fact that for a time Frontier had not just 
. one but two valid interests in the proceeding in order to prevent Frontier 
3 from participating in the hearing at all. But this is the reading upon which 
the Commission places sole reliance ae 
> 2/ We might add that the Commission did not even announce this purported 


"‘election" rule until after the commencement of the hearing and the dismissal 
of Frontier's application for Alliance, and thus too late, according to the 
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2. We have just shown that Frontier was entitled to intervene as of 
right. But even if the Commission were correct in claiming to have some 
discretion in the matter, that discretion was clearly abused. Indeed, the 
Commission's attempts to justify its actions serve only to emphasize their 
unreasonableness. | 

First, we wish to point out the inconsistency of the pasition taken 
at page 20 of the Commission's brief with that taken at esaee 22 and 25 of 
the same brief. At page 20 the denial of the first petition intervene is 
defended on the ground that Frontier's position as an aplitennt for Alliance 
made a grant of intervention superfluous. But Frontier had already stated 
its willingness to have its Alliance application dismissed upon a grant of its 
Scottsbluff application. It delayed dismissing the Alliance application for 
the sole reason that if it appeared that the Scottsbluff application would not 
be granted, then it wished to prosecute the Alliance application. This reason 
is attacked as invalid by the Commission, which argues at pages 22 and 25 
that the Scottsbluff application was ''routine,'' by which is presumably meant 
that it was certain to be granted, and therefore no reason existed why the 


Alliance application should not have been dismissed earlier. 





2/ (continued) Commission, for Frontier to be either an applicant or an 
intervenor in the Alliance proceeding. Even if there were statutory warrant 
for adoption of such a procedural rule, it could not lawfully have been applied 
here, because the publication requirements of Section 3 of the Administrative 
Procedure Act, 5 U.S.C. 1002, were not met. 
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It is obviously easier for the Commission after the fact to evaluate 
the Scottsbluff application as "routine" than it was for Frontier to assess 
its chances ahead of time. But if the Commission is right and a grant of the 


Scottsbluff application was "routine,'' then its grant and the concomittant 





dismissal of the Alliance application amounted to no more than ministerial 
acts. If therefore at the time of the first Frontier petition to intervene 

all that stood between Frontier and dismissal of its Alliance application was 
a ministerial act by the Commission, then the Commission had no justifica- 
tion for closing its eyes to the fact that Frontier would soon cease to be an 
Alliance applicant, and a grant of intervention would by no means be 


"superfluous. n3/ 





3/ The Commission (Brief 21) also seeks to defend its failure to act on 
the first petition in the light of the probability that the Alliance application 
would be dismissed on the ground that the ''Commission could properly 
assess Frontier's status in the light of existing circumstances and was not 
required to take into account some subsequent event which might cure the 
defect.'' Of course, as we have already pointed out, the fact that the Alliance 
application was on file cannot be considered to be a "defect,'' and Frontier 
was entitled to press both its interests at the same time. Further, the 
Commission, in an effort to support the above-quoted theory, has relied on 
three cases (Brief 21, 22), all of which are, we submit, inapposite. Insofar 
as they have any bearing on this question, the cases, KF AB Broadcasting Co. v. 


Federal Communications Commission, 85 U.S. App. D.C. 160, 177 F.2d 40 


(1949); Mid-Florida Radio Corp. v. Federal Communications Commission, 
101 U.S. App. D.C. 342, 248 F.2d 755 (1957); and Federal Broadcasting 


System v. Federal Communications Commission, 99 U.S. App. D.C. 320, 


239 F.2d 941 (1946), stand only for the proposition that a person who first 
acquires party in interest status after the Commission action complained of 

is not entitled to appeal from or protest the action. But here Frontier had 
party in interest status by reason of Station KSTF long before any Commission 
action complained of, and it timely made that interest known to the Commission. 
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The Commission next (Brief 22-23) argues that good. cause was not 
shown by Frontier for the "late" filing of its second ectidan te intervene, 
four days after dismissal of its Alliance application. Since the only reason 
advanced by the Commission for failing to grant the earlier petition, which 


was timely under Section 309(b), was the pendency of the Alliance applica- 


4/ 


tion, which Frontier had every right to have on file,— it cannot be seriously 
argued that a new petition filed immediately upon dismissal of that applica- 


tion came too late. 
The next Commission contention (Brief 23) is as follows: 


"The Commission also concluded that Frontier had 
not shown how its participation would be of material 
assistance to the Commission in determining whether 
the grant of the Western Nebraska application would 
be in the public interest since its petition was un~ 
supported by facts pertaining to the public interest 
questions but consisted mainly of generalities ame 
conclusions (R. 1315)."' 


But precisely this argument was long ago disposed of by Mr. Justice Rutledge 


when, as a member of this Court, he wrote in an en banc decision in National 


Broadcasting Co. v. Federal Communications Commission— 4a/ 


"A rule which posits the basic right of hearing ex- 
clusively upon mere convenience to the Commission 
or whether the petitioner's application 'will be of 
assistance to it in determining the issues,' leaving 
this to be determined solely in its discretion, is 
not reasonable. That it may be inconvenient or 
time-consuming for such a body to hear persons 
substantially interested and affected, or that, in 


4/ Frontier thus needed no "valid excuse" (see Commission Brief 25) for 


not dismissing it earlier. 
4a/ 76 U.S. Pe D.C. 238, 132 F.2d 545 (1942), affirmed, 319 U.S. 239. 





wise 


the Commission's exclusive discretion, they may 
not be able to aid it, furnishes no basis for re- 
fusal to hear their side of the case, whether on 
the facts or onthe law. Efficiency is not to be 
bought at such a price to essential fairness."" 76 
U.S. 42pm DB. ©. 250, 152 F.2d, 557. 


Further, as is made clear in our discussion both in our opening brief and in 
this reply brief of the Commission's determination on the merits, Frontier's 
participation clearly would have assisted in the proper determination of the 
issues. 

The Commission also argues (Brief 23) that because Frontier did not 
avail itself of the right of any member of the public under Section 1.723 
(now Section 1.105, 47 C.F.R. 1.105) of the Commission's Rules to appear 


and testify at the hearing, therefore "Frontier is hardly in a position to com- 


plain that the Commission abused its discretion in failing to let it intervene. nB/ 


5/ Western makes the same argument at page 18 of its brief, together with 
citation to the following three cases, which are not in point. In Coastal Bend 
Television Co. v. Federal Communications Commission, 98 U.S. App. D.C. 
251, 234 F.2d 686 (1956), this Court held that the Commission did not abuse its 
discretion in denying intervention sought by UHF stations in VHF comparative 
proceedings long after initial decisions had been rendered, for the sole purpose 
of arguing the same points which had been considered and rejected by the Com- 
mission in a rule-making proceeding. The other two cases do not even involve 
an intervention question. Kentucky Broadcasting Corp. v. Federal Communica- 
tions Commission, 84 U.S. App. D.C. 383, 174 F.2d 38 (1949) appears to have 
been cited for the proposition that the Commission did not err in refusing to 
consider a partion of a petition for rehearing, filed by an undoubted party, which 
did not conform to the requirements of its Rules. In Chicago, St. P., M., & O. 
Ry. Co.v. United States, 322 U.S. 1 (1944), the Court rejected a claim by five 
railroads, which had been parties to the proceedings before the Interstate 
Commerce Commission and before the District Court, that they had been denied 
a full and fair hearing, on the ground that a petition for reconsideration filed 
before the Commission, which would have established whether this point had been 
made to the Commission, had not been made a part of the record before either 
court. 
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The short answer to this contention is that it is insufficient as a matter of 
law. In the KOA case, supra, the Commission made the — argument, 
and on the basis of far stronger facts. It attempted there to justify its 

denial of a petition by N. B. C. to intervene by pointing out that (a) N. B. C. 
had not availed itself of the right to appear and give testimony, and (b) the 
Commission, sua sponte, permitted N. B. C. to file a brief and argue orally 
before it, amicus curiae .o/ These arguments were rejected by both this 
Court (see 76 U.S. App. D.C. 252, 132 F.2d 559) and the Supreme Court 
(see 319 U.S. 246). They must consequently be rejected here. 

Further, the right to present a witness or witnesses to give testimony 
is in no sense equivalent to the rights which were sought by Frontier and which 
it would have acquired upon being granted intervention. Frontier sought the 
right to have its petition to enlarge issues considered on the merits. It 
sought the right to cross-examine Western's witnesses, to esa eit evidence 
through them, and if necessary, to compel the appearance of other witnesses 


hostile to Frontier. And it sought the right to attempt to persuade the 


Examiner and the Commission, through oral and written argument, to adopt its 


view of the evidence. None of these rights was accorded by Section 1. 723, 
or any other provision short of intervention. 
The deprivation of these rights was of particular significance in this 


case. While it was still acknowledged to be a party to the proceeding, Frontier 


6/ See 76U.S. App. D.C. 252, 132 F.2d 559; 319 U.S. 246, 262. 
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filed a petition to enlarge the issues in the hearing, based on allegations, 
supported by documentation, that Western had violated the Securities Act 
and the Blue Sky Laws of several states and had otherwise placed in question 
its financial and character qualifications. (R. 87-107; see our opening brief, 
pages 9-14) The Commission dismissed this petition as moot on the ground 
that Frontier was no longer a party to the proceeding (R. 1316). If Frontier 
had been a party, the petition would necessarily have been considered on the 
merits. 

Further, Frontier's principal effort was to show that Western was 
disqualified due to these securities violations. As the Commission itself 
apparently recognizes (Brief 32), a witness for Frontier would have ''no 
special knowledge or competence" as to these matters. Once having placed 
them in question through its pleadings and through calling the Commission's 
attention to documents bearing on these matters, Frontier could go no 
further without the right at the hearing to examine the principals and agents 
of Western for the purpose of eliciting the complete facts, of qualifying the 
documents sufficiently for them to be admitted into evidence, and of develop- 
stig ik cross examination the extent of culpability of Western and its princi- 
pals for the violations which did take place. It could, of course, be argued 
that Frontier's participation as a party was not necessary to make the record 
Frontier wished to make, since other parties, notably the Commission's 


Broadcast Bureau, could have done so. But the fact is no other party did do 





so and no such record was made. 

Moreover, Frontier did attempt to present a "public witness" under 
Section 1.723, subject only to the witness, Mr. Grove, being afforded certain 
rights to representation by counsel which were believed to be essential, 
particularly in view of attacks which had been made by Western, which had 
full rights of participation, upon Frontier and Grove (see ales; Commission 
Brief 10, note 6). Frontier offered to bring Mr. Grove to Washington at 
its own expense and to make him available as a witness, provided only that 
his counse, who were also counsel for Frontier, would — the right to 
object to questions they considered to be improper and the sight to ask 
Mr. Grove such questions on redirect examination (direct examination 
would, under Commission procedure, be conducted by conmgel for the 
Broadcast Bureau) as might be required for rehabilitation porpekes to make 
a fair record. This limited right to representation was refused, and con- 
sequently Mr. Grove did not appear (Tr. 192-201). Wholly aside from the 
fact that failure to appear under Section 1.723 cannot, asa Lisites of law, 
act to cure the Sontuwtoris error in denying intervention, | it is clear 
that in the particular circumstances of this case the presence of Section 1.723 
in the rule book did not even tend to reduce the harmful effect of the error. 


As our final comment on this subject, we submit that the Commission's 


7 
attempt (Brief 23-25) to distinguish the Southwestern Publishing ease must 


7/ Southwestern Publishing Co. v. Federal Communications Commission, 
100 U.S. App. D.C. 251, 243 F.2d 829 (1957). 





be rejected. This Court in Southwestern Publishing concluded that a company 


which would be economically injured by a grant of an application but whose 
interests had been adequately represented by its parent was entitled to 
intervene, even after the close of the record, upon the parent's loss of 
status as a party. The Commission attempts to distinguish this case on the 
ground that in Southwestern Publishing the parent company lost its status 
as a party due to circumstances beyond its control. But the Court's opinion 
leaves no doubt that this fact was only incidental, The basis of its conclusion 
was that intervention should be permitted because a legally protected interest 
became inadequately represented. Frontier's interest in the Alliance pro- 
ceeding arising from its ownership of KSTF was adequately represented 
until it appeared that its Alliance application might be dismissed. It imme- 
diately filed to intervene, and its first petition was filed timely under 
Section 309(b). Southwestern Publishing required at least that the second peti- 
tion be granted since it was filed immediately upon loss of applicant status 
by Frontier. 

ii. 


THE COMMISSION'S ARGUMENTS IN SUPPORT OF ITS 
ACTIONS ON THE MERITS ARE WITHOUT SUBSTANCE 


The Commission's brief fails completely in its attempts to justify 
its refusal to enlarge the scope of the proceeding. Having been presented by 
Frontier with a prima facie case establishing violations by Western of the 


Securities Act and the Blue Sky Laws of several states, the Commission 





clearly was obliged to consider on the merits the Frontier petition to enlarge 
issues. This petition had been filed while Frontier was still concededly a 
party to the proceeding, and the Commission had no authesiny to deny it as 
moot. Southwestern Publishing Co. v. Federal Communications Commission, 
100 U.S. App. D.C. 251, 243 F.2d 829 (1957). Nor could the Commission 
cure this defect by now advancing a valid reason for this action, even if one 
existed. Securities and Exchange Commission v. Chenery Corp. , 318 U.S. 80 
(1943). But in fact there was no valid excuse for refusing to consider, ina 
hearing, any of the securities violations and related questions presented by 
Frontier, either in its petition to enlarge issues (see our opening brief, 
pages 9-14) or in its petition for further hearing (id. at 15-18). Certainly 
no valid excuse has been presented by the Commission in its brief. 

Its first attempt to defend its denial of the petition to enlarge issues 
consists of a complaint (Commission Brief 29) that Frontier did not present 
a witness under Section 1.723 of the Rules, which it later (Brief 31 -32) 
elaborated into a theory that Frontier's failure to do so —— an adverse 


inference as to the existence" of evidence to show the securities violations 


alleged in the Frontier petition. But, as we pointed out above, the evidence 


as to the securities transactions was possessed by Western, not Frontier, 
and could be provided by Frontier only through the techniques of cross- 
examination or compulsory process, both of which were foreclosed to Fron- 


tier by denial of intervention. Certainly any "adverse inference" was 
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dissipated by the information already filed with the Commission by Frontier. 
That material alone established a prima facie case of securities violations and 
pointed clearly to the location of evidence needed to make a complete proof. ay 
A record should have been made on this subject at the hearing, but Frontier 
was excluded from the hearing and no such record was made. 

The next Commission argument (Brief 29-31) is that it carefully 
scrutinized Western's financial qualifications at the hearing and carefully 


evaluated them in its decision. But this argument is completely irrelevant; 


, 


since the securities questions were never developed on the record, they were 


not and could not be considered by the Commission in evaluating Western's 


qualifications. 3 


8/ Included were documents: photographic copies of the Western "Offering 
Circular" (R. 100-07) containing what Frontier had alleged to be false and 
misleading statements; photographic copies of a newspaper advertisement of 
Western's, showing solicitation of stock purchases beyond Nebraska and 
exaggerated claims of future television coverage (R. 1185; compare with the far 
smaller coverage claimed by Western before the Commission, R. 232); and 
Western's own application showing sales of stock to nonresidents of Nebraska 
(see R. 280, 286, 287, 289, 297). 


9/ The Examiner did find that all subscribers to Western's stock ''would 
be" residents of Nebraska (R. 1498). But the record (Tr. 348-49; R. 1351) 
shows that as of September, 1957, three nonresidents who had been subscribers 
were given their money back. It also shows that these nonresidents had been 
listed by Western as subscribers as early as March, 1957 (R. 281, 289, 297). 
Frontier, of course, first raised the securities violations point in June, 1957. 
The only inference possible from this incomplete record is that these sub- 
scribers were accepted by the company originally but were bought out later 
when the issue was raised. This evidence obviously tends to confirm rather 
than disprove the Frontier showing that violations had occurred. At three 
places in its brief (pages 8, 20, 22) Western claims that facts bearing on the 
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The Commission next argues (Brief 32-33) that the fact that Frontier 
was not able to point to any complaints about Western's stock selling activi- 
ties from either the stockholders or the Securities and Exchange Commission 
suggests that its allegations are without substance. But thie "suggestion, "' 
like the previous "inference,'' necessarily evaporates in the face of the 
documentation provided by Frontier to support its allegations. If counter 


"inferences" and suggestions were called for, Frontier could properly 


point, first, to the failure of Western to deny any of the Frontier charges 


under oath, and, second, to the fact that after conferring with a representa - 
tive of the SEC, Western's principals decided to attempt to comply with the 
registration requirements of that Act which they had earlier ignored (see 

R. 1545). The reference by the Commission to SEC silence is, moreover, 


essentially a circular argument, because, as it makes clear (Commission 


9/ (continued) violations question were considered in the hearing, each time 
citing the same pages of the transcript to support this statement (Tr. 207-10, 
262-66, 285-305, 337-39, 344-49). But reference to those pages of the trans - 
cript answers none of the questions raised by Frontier's pleadings. Those 
pages do not establish that no violations took place; they contain no testimony 
concerning the substance of the newspaper articles Frontier claimed con- 
stituted violations and contained misrepresentations; they contain no testimony 
concerning the substance of the Western "Offering Circular"; they contain no 
examination concerning the ''no litigation’ representation in that circular (see 
our opening brief, pages 11-12); they contain no examination concerning the 
coverage claims made in that circular (id. at page 13); and they include no 
examination bearing on the intent or the care, or lack of it, of Western and its 
principals in issuing this circular and these advertisements. Nor, of course, 
was there any examination concerning the discrepencies in:the information 
filed with the Commission and that later to be filed with the SEC. 
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Brief 32-33), the Commission itself had quieted any SEC fears by assuring 
that agency that the Western prospectus filed with the SEC was "substantially 
correct and complete." In any case, the question whether Western engaged 
in illegal conduct and the question of the extent of culpability of Western on 
that account should not have been resolved on the basis of "inferences" or 
"suggestions" but on the basis of all the facts developed on the record ina 
hearing. 

Finally, the Commission (Brief 33-34) adopts the view of its Broadcast 
Bureau that Frontier had not established that facts would be developed "re- 


flecting a willful or calculated wrongdoing by the applicant, or at the leasta 


pattern of improper conduct in violation of law" (Brief 33), or ''such moral 


turpitude as to raise a substantial question in regard to Western Nebraska's 
character qualifications to be a licensee."" (Brief 34) But, as Frontier 
pointed out to the Commission in response to this argument when it was made 
by the Bureau: 


"First, ..°. a 'pattern of improper conduct’ has been 
shown. Second, there is no way for Frontier to prove 
Western's actual intent, and thus to show ‘willful or 
calculated wrongdoing,' except by cross -examining 
Western's principals, which it has consistently been 
refused permission to do. We submit, moreover, 
that, prima facie, Western should be presumed to 
have intended to do what it has done, and what it has 
done is to engage in multiple violations of the Securi- 
ties Act and to make representations to various 
agencies and the public which, to say the least, raised 
doubts as to its candor." (R. 1577) 
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In short, the Commission could not resolve the questions presented by Frontier 
except by holding a hearing, and in the absence of such a hearing it could not 
rationally conclude that "the matters urged by petitioner . ri -. present no 


real issues as to either the financial or character qualifications of Western... 


warranting further hearing. . ." (R. 1582)12/ Consequently its decisions 
10/ Of the half dozen issues raised by Frontier in its petition for further 


hearing (see our opening brief, pages 16-18) as requiring a hearing, none of 
which was discussed by the Commission in its opinion denying further hearing 
(R. 1580-82), the Commission (Brief 33, note 13) attempts in its brief to meet 
only two. (1) As to the question of misrepresentation of the extent of network 
encouragement to Western that an affiliation would be available to its station, 
the Commission's charitable view that the record showed only that Western had 
been overly encouraged by the noncommittal statement from a network official 
(Tr. 109-30) might perhaps explain the first misrepresentation, but it can 
hardly explain the repetition of that misrepresentation made after cross- 
examination had brought the facts to light. (2) The attempt to defend Western's 
failure to tell the SEC about a $25,000 bank loan which it had relied upon 
before the FCC to establish its financial qualifications is equally untenable. 
The defense offered is that Western did not have to establish its financial 
qualifications to the SEC and was "therefore under no obligation to disclose 
this asset since the disclosures to the SEC were expressly limited to sums of 
money on hand or available to Western. . . because of stock subscriptions" 
(Commission Brief 33, note 13). But as Frontier pointed out (R. 1574) in 
response to this same argument when made to the Commission, (a) Western 
had shown the SEC the availability of other credit, so that it had not followed 
any plan of not reporting the availability of credit, and (b) the Securities Act 

is designed to promote "full disclosure of information thought necessary to 
informed investment decisions," Securities and Exchange Commission v. 
Ralston Purina Co., 346 U.S. 119, 124 (1953). Information as to plans to 
incur a debt which would clearly have priority over equity capital is obviously 
"necessary to informed investment decisions.'' This is established by the 
Securities Act itself, which prescribes that registration statements must in- 
clude information as to "the specific purposes. . . and the approximate amounts 
to be devoted to such purposes . . . for which the security to be offered is to 
supply funds, and if the funds are to be raised in part from other sources, the 
amounts thereof and sources thereof, shall be stated." 15 U.S.C. 77aa(13) 
(emphasis supplied). Hence, as Frontier pointed out: "If the loanis not. . . to 
be utilized, the applicant is not financially qualified and this Commission has 
been misled. If it is to be used, the SEC has been misled and. . . the public 
may purchase stock on the basis of a false picture of the Western financial 
structure. In either case, Western's financial and character qualifications are 


in doubt." (R. 1574). 


must be reversed. 
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